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ABSTRACT 

Seeking to ihfors bearing officers in Oregon of due 
nrppess procedures in cases inrolving handicapped stadents, this 
handbook describes the rights and obligations of parents and school , 
districts, the legal basis for sach hearings,, and the steps i&voired 
la the condac^ of hearings.. The handbook affirss the eights of 
parents to inspect and copy their child's edacational records, to 
request that such records be mended, or to seek an independent 
evalaation. ether topics inclade the appointsent 9f sarrogate parents 
and notice reqairesents. specific procedures f«r condacting hearings 
„are presented^^ inclading statesent of issues, burden of proof, 
qaestloaing, objections, and rales of evidence. The appendix includes 
staple legal forns, and relevant excerpts fros the Federal Register, 
Oregon Rerised statutes, and Oregon Adsinistrative Boles. (JBH} 
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STATEMENT OF ASSURANCE 

Ortgon Dtntrtrntnt of Education 

It is the policy o'^ th« Oregon Depertment of 
Education that no person be subjected to 
discrimination on the basis of raoe« national origin, 
religion, sex, age. handicap, or marital status in any 
program, service, or activity for which the Ore^ 
Depertment of Education is raaponsibie. The 
Depertment will comply with the requirennerIVs of 
state and federal law concerning nondiscrimination 
and will strive by its actions to enhance the dignity 
and worth of all persons. 



9«»977l 980S00 



FOREWORD 

This publication is intended to help hearing officers handle due process 
procedures in contested cases involving important decisions on the handicapped 
child's education, it describes the rights and obligations of the parent and 
school district, the legal basis for, such hearings, and steps involved in 
conducting hearings. 

It should be pointed out that the law Is subject to change and it should be 
checked whenever a due process procedure is initiated. An attorney represent- 
ing the school district from the start can help assure that all legal require- , 
ments are met. - ■ 

. For further information, contact Mason McQuiston; Director of Special Education 
at the Department, 378-3164. 
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RIGHTS AND OBLIGATIONS ^ - 

Access to Records 

Local school districts need to establish and maintain procedural safeguards to- 
be in compliance with Publit taw 94-142— the Education for All Handicapped 
Children Act of 1975,^ as well as applicable Oregon laws and rules (see 
pages 14 and 15) • Such safeguards .include the right of the parent of a handi- 
capped child (see also Appointment of Surrogate Parent, page 4) to inspect and 
copy all educational records which involve the identification, evaluation, and 

educational placement of the child, and the right of a parent to have a free 

#■ 

appropriate public education provided for the child. 

If requested, any agency Involved with the education of a handicapped child 

needs to provide the parent with a list of the types and locations of educa- 

2 

tional records on the child. Such information must be provided without 
unnecessary delay, within 45 days of the request, and before any meeting or 
hearing. 

The right to access records should be exercised at reasonable times, such as 

1 

during regular business hours. The school district may not charge any fee 
for copying records, except the cost of the copy paper that is used (e.g., 10 
cents per page). According to federal rules and commentaries, agencies are 
encouraged to provide copies free of charge.^ 

If the parent thinks the information is inaccurate, misleading, or violates the 
privacy or other rights of the child, the oarent may request that this informa- 
tion be amended. Should the school district refuse to amend the record, the 
district must advise the parent of the right to a hearing.^ 
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Indepervdent Evaluation 

The parents have a right to secure an independent educational evaluation for the 

child. An independent evaluation is defined as "an evaluation conducted by a 

qualified examiner not enployed by the public agency responsible for the 

education of the child. According to Oregon statute,^ the parent may 

obtain an independent evaluation before or during a contested case, or before 

or during any appeal to the State Superintendent of Public Instruction. Such 

an evaluation is justified if the parent disagrees with the action or failure 

to act on the part of the school district, or if the parent claims that the 

8 

child is not being provided a free appropriate education. 

According to federal • rule: "A parent has the right to an independent educa- 
tional evaluation at public expense if the parent disagrees with the evaluation 

9 

obtained by the public agency." However, this same rule allows the public 
agency to initiate a due process hearing in order to prove that its evaluation 
is appropriate. 

Criteria Involved In Evaluation 

Minimal criteria- for ^valuation"^ are est abl 1 shed by federal rule.^^ ^^^^f 
must be: " • . ' 

In the native language of ihe child- or other mode of communication, unless 
clearly not feasible; 

validated for the specific purpose(s) for which they are used; . 

administered by trained personnel In accordance with hianufacturers' 
instructions; 

tailored to assess the specific information sought, not merely a general 
intelligence quotient .score; 

reflective of the aptitude or achievement of the child, rather than the 
child's impaired sensory, manual or speaking skills (unless the impaired 
skill Is the subject of the test). 



The evaluation is to be conducted by a multidlsclplinary team, including a 
teacher or certified expert with k«nowledge of the suspected disability. 
iThe chjid js to be assessed in a-ll areas of possible disabflity as 
appropriate: health, vision, hearing, social and emotional status, intelli- 
gence quotient, academic perfonnance, communicative status, and motor activi- 

11 ^ • • 

ties. According to commentary in the federal rules, children with speech 

impairments do not require the full battery of tests. 

With regard to learning disabilities, additional evaluation requirements are 
specified by federal rule.^^ The team shall include the child's regular 
teacher or, if the child has no regular teacher, a regular^ classroom teacher 
qualified to teach a child of that age. However, if the child is less than 
school age, then the team should include an individual qualified by the state 
educational agency tq teach a child of" that age, and at least one person 
qualified to conduct indfvvdual diagnostic examinations of children such as a 
school psychologist, speech/language pathologist, or remedial reading teacher,^^ 
(Note: Even if an evaluation presented by the parent at the hearing does not 
meet tnese requirements, it should be admitted into evidence.) 

Paying for the Evaluation 

The primary question regarding a parent's right to an, independent evaluation is— 
who pays the costs? According to Oregon law,^^ if it is decided by the State 
Superintendent or hearing officer that thf distict's evaluation is appropriate, 
th6, parent pays; if it is decided that the district should revise its evaluation'', 
significantly, the district ^ays. However, the officer can request an indepen- 
dent evaluation for which the district must pay,^^ No child is entitled to 
ifiore than one evaluation paid for by the district in any given year. 
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If the parent is unable to pay for an evaluation, or seeks a second evaluation, 
and the Department decides that the parent has just cause and is unable to pay, 
the Department may pay for the evaluation and bill the district. It is recom- 
mended that the district pay for any evaluation requested by the parent. 
Should the question of payment be. contested, the courts may rule that federal 
law gives the parent the right to such an evaluation paid for by the school 
district, with no restrictions. ^ ^ ^ 



Appointment of Surrogate Parent 

.If the school district cannol identify or locate a Child's pa^^ent cr guardian, 

ot if the child is a ward of the state, the federal act states that an individ- 

ual can be assigned to act as a surrogate parent. Oregon law provides that 

when there is reasonable cause to believe. the child is handicapped and is a 

ward of the state, the school district appoints the surrogate. The .appointee 

must be on the approved list of nominees made available to the school distrkt 

by the Oregon Department of Education.. If the district is unable or unwil/ing 

to appoint a surrogate, the Department has this authority. %child is entitled 

to a surrogate parent until age 21, or until it is determined that the child is 

17 

no longer eligible^ for special education services. 

A sarrqgrte parent cannot be any.'individual from an agency involved with the 
education or care of -the c.lild, or .an employe of the appointing authority or 
the Department of Education. 

V / t . 

According to fedenal law,, the district may not .appoint a surrogate due to a 

N ' ' 19 

lack' of cooperation on the^ part of the natural, parent. However, Oregon law 

allows the parent to eT)ns'ent In writing to the appointment of a surrogate in 

- • . . • ' . ' 20 

situations other than those ^Jrojvlded by federal law. The same law purports 



to authorize the Department to establish procedures in rule form to protect the 
-ights of handicapped children, as well as the rights of those children suspected 
of being handicapped. In addition, the law calls for rules describing gr^edures 
applicable to situations where q parent is uncooperative or unresponsiv^ to the, . 
special education heeds of the child. 

Prior Notice 

When the school district proposes or refuses to initiate or change the ident- 

ification, evaluation or placement status of a child, the district must give 

•21 

written "prior notice" to the parent before any action is taken. (See 
Appendix B for prior notice form,) Prior notice is defined as a written state- 
ment to the parent describing the proposed action and providing an explanation 

of parental rights. The circumstances requiring prior notice and the required 

22 

contents are specified by law. 

it is customary for ttie school district to h?ve the parent accept service of 
prior notice in a conference se'.ting. If the parent is represented by or has 
consulted an attorney, th^n the attorney must: be notified, consent to any 
contact between the district dnd the parent, and be given an opportunity to be 
present. This provision applies to the serving cf prior notice as well as 
to all^contacts initiated by the school district. Once the parent hai, accepted 
service,. the notice should be maintained in district fi'es, and the parent 
given a copy, (Note: Should prior notice not be served at a conference, 
then the district should employ the samp method as is -ied for serving the 
"Notice of Hearing," page 9. Requirements are spelled out in statute.) 

0 



5 



I 



Prior notice must be served upon the parties within a reasonable time before 
any action on the part of the dlstric^— no less than 20 days prior to any 
district action. ■ 

Federal an^ state rules are .very specific about how the lotlce should be 
written, me following Information must be Included: 

24 

1. Reference ta the particular section of the law and rules Involved. 

2. A description of the proposed or requested act1oi>, and reason? why such 
action Is deemed appropriate. The notice needs to Indicate whether 
the district Intends to pi fee the child' in or transfer the child from a 
particular special education program. The notice requests parental 
consent, and If the parent consents in writing, the action Is taken. 

* • 

3. A description of any options considered by the district and the reasons 
why such options were rejected. 

4. A description of any tests, repot-ts 'or evaluation procedures upon which 
the proposed action 1s<based. 

5. A description of any other factors which are relevant to the district's 
proposal or refusal . ^ 

6. A statement that the parent .has . right to a hearing. 

7. A statement of the Authority and jur,1sd1ction under which the hearing will 
be held. 

8. A statement that the parent has the right to have the child present at the 
hearing. If not, the officer may interview the child in the presence of 
attorney for the parent and disti-ict or, if the paren* consents, ,the 
district's attorney only. 

9. A rtatement that the parent has the right. to open the hearing' to the 
public. . ' , 

10. If the parent requests a hearing, a statanent tjiat the district must' be 
notified in writing within 20 days <Qllow1ng the mailirfg of the notice. 

11. A statement that the parent may be represented at. the hearing by *an . 
attorney as well as by individuals with special knowledge or training with 
respect to handicapped cKildren. . o ^ . 

12. A statement that the pa.-ent ha;5 the right to obtain an independent educa- 
tional evaluation of the child, And the right to request a list of 
public and pr-ivate agencies from which such evaluations may be obtained. 
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13. A statement that district files, records and reports pertaining to the 
child will be available to the parent and designated representatives for 
inspection, and photocopying at a reasonable cost. 

14. A. statement that during any administrative or judicia" proceedings, the 
child will remain in the present educational placemen*-. Or, if applying 
for ini_lial admission to public school, the child shall be placed in the 
public school with the consent of the parent. Should the parent and 
the district agree that other arrangements should be made to provide 
appropriate educational services for the child, or if there is a possibility 
of imminent danger to the health or safety of the child or others, 

the child may be excluded temporarily from public school, 

15. If the parent requests a hearing, a statement that the parent will be 
^otified of the time and place of the hearing and the issues involved. 

16. If the parent requests a hearing, a statement that the parent shall have 
fhe right to prestrit evidence and, confront , cross-examine and compel the 
attendance of witnesses. 

if 

17. If the pare.t requests a hearing, a statement that a written or electronic 
verbatim record will be made of the hearing. 

18. If the parent requests a hearing, a statement that the parent will have 
the right to a written findings of fact, and a written decision. 

19. A statement that a final decision will be rendered after the hearing, in 
accordance with the law. 



In addition, the notice to the parent must be written in language that is 
und erst and abl*> to the general publi , nr written in the native language of the 
pareat, unless it is clearly not ft^. le to do so. If not feasible, or the 
mode of communication of the parent <s not a written la'"}uag€, the district 
must take steps to assure that: (a) the notice is translated orally or by 
other means to the parent in the parent's native language or other mode 
of communication, (b) the parent understands the contents of the notice, and 
(c) there is a written record of compliance with (a) and (b) above. 



Preplacement Evaluation 

The parent must grant consent befor^a prepi acement evaluation can be made or 
before the initial placement of the child in a special education program. If 
the parent does not consent, the school district can request a hearing to 

determine if a child may be evaluated and placed. If the hearing officer 

25 26 
upholds the decision, no consent is necessary. While State law does 

not require the consent of the parent before the prepl acement evaluation, 

federal law requires a hearing if consent is not granted. 

Need for Hearing 

Should a parent complain to the school district, every effort should be made 
to negotiate and mediate the matter without the necessity of going to hearing. 
If the complaint cannot be resolved after all possible efforts have been made, 
then the parent will probably request a hearing. 

An impartial due process hearing is necessary when either the parent or the 
school district requests a hearing.^' The request for hearing need not be 
formal (i.e., "I request a hearing . . ."); communication alone from the parent 
may constitute such a request. 

.If the parent, guardian or surrogate parent requests a hearing, the district 

must: advise the parent of available free or low-cost legal or relevant 

sbrv1c«s (legal aid), 28 and must secure and pay for a qualified Interpreter 

for any parent who is deaf or speaks a language other than English (unless the 

parent files a written statement declining an interpreter, or personally 

29 

arranges for an interpreter). 



Notice of Hearing 

The school district must have prepared and sorvad the "Notice of Hearing." 

Requirements are set out at length in the Administrative Procedures Act.^^ 

This second notice must contain the date, place and time of the hearing, a 

clear statement of the issues, a statr int of the legal authority under which 

ihe hearing is held, as well as applicable rules and statutes. The notice must 

be sent or served personally upon the parent no later than thirty days before 

31 

the date of the hearing. As with prior notice, this notice can be accepted 
by the parent in a conference setting. Again, If the parent is represented by 
an attorney, distr^'ct anployes may have no contact with the parent without the 
knowledge and consent of the attorney. 

The same form of acceptance as that for prior notice can be used, except that 

the form should read: "Service of the Notice of Hearing Is accepted*" If 

service of the notice Is not accepted In writing and In the form required, then 

notice must be served In accordance vlth the requirements of Oregon law for the 

32 

service of legal notices. There are two methods of service: registered or 
certified mall, or personal service oy a process server. Personal service 
' never means service by a district anploye or representative--the district Is a 
party to the hearing. If the parent accepts service and signs the form of 
acceptance, the parent Is, In fact, waiving the right to be served by mall or 
personal service. Should service be by mall, and the notice is not received, 
there Is no service. If the party Is represented by an attorney, the attorney 
may sign an acceptance of service* or the party may sign In the presence of the 
attorney. It is the responsibility of the district to see that service \s 
made and to pay all costs involved. 

9 
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Time Factors 

The school board and the hearing officer usually must act within forty-five 
days of request by the parent to the mailing of the decision to each party (the 
hearing officer can extend this), and the parent or district must file an 
appeal within thirty days after the decision. 
Status of the Child 

While the hearing Is underway, and until an order Is entered, the child must 

33 

remain in the current educatloaal placement. The district may not place 
the child pending the order unless the child Is truly a danger to the setf or 
others -^^ 

Who C v) Serve as a Hearing Officer 

35 

The district must retairi a hearing officer,^^ as well as keep a list of 
hearing officers, including the qualifications of each. Any employe of a 
public agency responsible for the education or care of the child in any capacity 
cannot serve as a hearing officer. Too, any Individual with a personal or 
professional interest In the case cannot serve (eTg., spouse, relative, employer 
co.«rker).3« 

The district may wish to consider a person with legal background for the 
position of hearing officer; however, that individual may not have any 
connection with the district, the parent, or the child (i.e., client-attorney, 
relative, etc.) 

GeneraT Conduct of the Hearing Office r- 

A hearing officer's conduct should be impartial--no first names, coffee, 

extended conversations. The officer should not make any contact unless all 

parties are present. If one of the parties attempts to speak with the officer, 

the officer should briefly explain why such contact needs to be avoided. 

10 



Subpoenas 

The district or the officer must issue subpoenas upon request of the parties. 
(See Appendix C for subpoena form.) The party request ing the subpoena serves 
the subpoena and pays the witness fees ($5) and round trip mileage (8 cents a 
mile) fcr the witness. In addition, the district or officer must order deposi- 
tions upon request. The party requesting pays for the deposition, and the 
witness fee involved (if any). 

Full Disclosure 

The parties must have made full disclosure of any evidence to be presented at 
the hearing at le:st five days before the hearing. 

Keeping a Record 

A record is needed in case of appeal. The district and oflMcer are responsible 
for making and keeping a verbatim record of the hearing, and the district pays 
any costs for storing these records.^® Records may be made by either hiring 
a court reporter, or making a tape recording. It is suggested that someone 
other than hearing officer serve in this capacity. 

The Appeal 

Either party may appeal to the State Superintendent of Public Instruction.^^ 
The Superintendent's opinion may be appealed by civil case in federal district 
court or by appealing to the Oregon Court of Appeals.*^ 
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Due Process 

"Due process of law" refers to legal guarantees* accorded to all parties 
involved in a trial or hearing. As such, it involves: 

providing adequate notice to all parties which states the issues, as well 
as the date, place and time of the hearing; 

opportunity for involved parties to be heard; 

the right to be represented by legal counsel; 

testimony under oath; 

the right to cross-examine witnesses; 

the right to compel the producing of evidence and the attendance of 
witnesses through subpoena-; 

a decision in writing or on the record; 

opportunity to appeal; 

a permanent record. 



♦The right to due process is guaranteed by the fifth and fourteenth anendments 
of the United States Constitution: . .nor shall any person be deprived of 
life, liberty, or property without due process of law; nor shall private 
property be taken for public use without just compensation." (Fifth Amend-, 
ment) "No state shall make or enforce any law which shall abridge the priv- 
ileges or immunities of citizens of the United States, nor shall any state 
deprive any person of life, liberty, or property without due process of law, 
nor deny any person within its jurisdiction the equal protection of the laws." 
(Fourteenth Amendment) 
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Purpose of the Act 

The Education for All Handicapped Children Act of 1975^^ provides federal 
assistance to school districts so that they can provide a free appropriate 
education to Ml handicapped children between the ages of three and eighteen. 
All handicapped children, regardless of severity of condition, are to be 
identified, located and evaluated to determine how many are receiving special 
education services and how many are not. 

Under the law, handicapped children are to be educated, to the maximum extent 
appropriate, with children who are not handicapped. Special classes, separate 
schooling or other "removal" from the regular classroom setting is appropriate 
only when education in the regular classroom setting cannot be achieved with 
the use of supplementary aids and services. Testing and evaluation procedures 
are to be free of racial and cultural bias, and no single procedure is to be 
the "sole criterion" for determining a child's educational program. 

Precedence Relating to Due Process 

Laws covering due process under the act include: 

Federal Law — Public Law 94-142 (11-29-75) as amended. 20 United States 
Code 1401, entitled the Education for All Handicapped Children Act. 

Federal Rules and Requlations --Federal Register (8/12/77) Part II, Deoart- 
ment of Health, Education and Welfare, Office of Education. The Education 
for All Handicapped Childrer Act of 1975 document contains commentary as 
well as rules. Federal Register (12/29/77) Part III, Department of 
Health, Education and Welfare, Office of Education, Assistance to St.^es 
for Education of Handicapped Children, Procedures for Evaluating Specific 
Learning Disabilities. 

Administrative Procedures Act — Chapter 183.310 through 183.500. 

Oregon Revised Statutes Chapter 343, and particularly 343.055 and 343.077, 
as amended by Oregon Law 1979, Chapter 423 (Senate Bill 434). 
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Or egon Admin 1 st rat 1 ve Rul es (relating to special education) 581-15-025. 
fTied 3/6/75 as lEB 190, effective 3/25/75. Renunfcersd from 581-22-165. 
9/17/76. Amended as lEB 248. effective 9/27/76. particularly 581-15-073 
through 581-15-09C. 

Various cases Interpreting these laws: E berle v. Board Public Education 
444 Fed. Supp. 41; Stuart v. Nappi 443 Fed. Supp. Iz35. 
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VHE HEARING 

Opening 

The hearing officer makes the opening introduction, "I am (name) and I have 
been selected by (school district) to conduct this hearing involving (child)." 
Then parties introduce themselves, spelling names and including addresses for 
the record. As the child's representative, to make an introduction, "I an 
(name), attorney at law, (address and city)"; ask the district representa- 
tive to do the same. It is the du,ty of the hearing officer to be sure that 
all parties are properly identified for the record; circulating a sign in sheet 

prior to the hearing can serve this purpose. 

«' 

The hearing officer begins the hearing by stating for the record, "This is 
th<; t'ime and place set for hearing in the matter of (the title of hearing). 
The hearing officer is (name). (Name first party) is present and is repre- 
'sented by (name), attorney at law (if present), and (name second party) is 
present and is represented by (name), attorney at law (if present)." The 
officer asks each party, "Are you ready to proceed?" If one of the part^ies is 
not ready, the officer may wish to postpone the heafing. For example, should a 
party decide at the last minute to retain an attorney, or if one of the parties • 
is ,111, the officer should agree to postpone as part of due prc-ess. The 
officer has the duty to see that the hearing is convenient for all parties 
involved. 

Should one party fail to appear on time, it is customary to wait twenty min- 
utes. On the record, the officer should record: "This Is the time and place 
set for the hearing, and (name), who is involved in this hearing. Is not precint. 
We will now go off the record and wait twenty minutes for (nine) to arrive." 

17 



After twenty minutes,* if the party has not arrived, the officer should state 

that fact on the record, and also state that the party is in default. For the 

protection of the other party, as well as the hearing officer, the officer 

Should allow the party in attendance to present evidence. This means that 

there is a prima facie case on record on which the hearing officer may base 

42 

findings, despite the fact that the. party in default must lose. 
Stating the ^sue 

Once parties are properly identified, the hearing officer should briefly state 
the issuc(s) involved, "It is my understanding that the issue before me today 
is whether (name child) should be removed from the second grade at (school), 
and be transferred to an institution where the child can receive special 
attention in accordance with the child's ability," Continuing, the officer 
should ask the first party, "Do you agree or disagree with the issues which 
I have stated?" If the first party agrees with the statement, then the 
officer should ask the second party the same qq^stion. If either party dis- 
agrees, then the officer should ask for a statement of understanding. , 

If agreement is reached over the issue(s), the officer should ask if the first 
party would wish to make an opening statement, followed- by the second party. 

Burden of Proof and Going Forward with the Evidence 

The officer is ready to begin the hearing. The burden of proof, as w^ll as the 
burden of going forward with the evidence, is usually on the party seeking to 
change the existing situation, ror example, should the district seek to remove 
a child from regular cl«fsses, then the burden is with district; if the parent 
wishes the child enrolled in regular classes, then the burden is with the 

18 



ERIC 



parent. Howver, it is often more convenient ^foi^ tne, school district to 
present evidence first, regardless of the burden, provided neither party 
objects. The officer directs the first party, "Please cal 1 ybw.^first witness 
The witness should state name and address for the record. 

The Oath . , 

The officer administers the oath. "Please raise your right hand and.be sworn. 
Do you solemnly swear that the evidence you shall give in the matter now . 
pending shall be the truth, the whole truth and nothing but the truth, so 
help you God?" or "Do you solemnly affirm that the evidence you shall 
give in the matter now pending shall be the truth, the whole truth and nothing 
but the truth?" If the witness is a child under ten years of age, no oath is 
needed . * 

Questioning 

The party calling the witness is the first allowed to question the witness; 
cross-examination by the second pa» .y follows. Once cross-examination is 
complete, then the officer asks the first party whether redirect examination 
is in order. In theory, redirect examination is limited to those matters 
which have beert brought up during cross-examination, and whidh have not been 
brought up during direct examination. However, r6direct examination seldom is 
limited. Should any "new matter" be brought up, the second party has the right 
to question, as does the bearing officer. ^ 

When both parties have finished questioning the witness, the officer allows the 
witness to step down. If the witness asks to be excused, the officer should, 
first ask the parties whpther there are any objections; i1<^there are none, then 
the officer should excuse the witness. 
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Identification of Exhibits 

.Jf a witness has presented an exhibit. It should be marked by the officer or 
/ • 

recording assistant--"?-!" (parent's first exhibit), etc. Once the presenting 
witness' identifies the iBxhibit and states that it was indeed prepared by the 
witness, it should be shojifln to the other party Tor examination and possible 
objections. If the^e are no objections, th6 officer should state, "P-1 is 
admitted .into evidence." 

I 

CoPinon iikJections to Evidence and Lxhibits > . 

Should objections be raised, the officer should hear them out, examine the 
evidence again (if necessary), and then make a decision. If necessary, this 
ruling can be deferred until the finding. A? a rule» exhibits prepared by 
experts should be admitted. 

Generally, objection^ fall Into-three categorlesr hearsay, relevancy 
to the issue, leading questions'. 

' r 

Hearsay is more than just^'^i Someone not present) told me that . . Hearsay 
also includes 'affidav^vts, books, reports, cards, brochu)*es; or any other ^ 
written or oral matter whose "author" is not present. Although generally 
regarded as unreal iable, hearsay according to the federal act and the Adminis- 
trative P^rocedures Act, is admissible if it merits consideration in making 
a substantive decision. Although it is not a good practice to base an opinion 
on ^tearsay, there is one federal decision based entirely upon heresay (discrim^ 
ination in advertising). Hearsay may be substantiated by bringing in the 
* Witness, having a court reporter take tie witness's testimony with both parties 
(or reprefsentativtfs) present, or by submitting questions in writing to the 
witness from both parties. 



To avoid questions of hearsay, testimony should be taken under oath, it ^ 
should be only about facts within a witness's own knowledge or perceptions, and 
such te«!timony is subject to cross-examination. 

There are a nunber of exceotions. For example, official files and records of 
public apencies, as well as private business records, are never classified as 
hearsay. 

Objections on the grounds of materiality or relevancy are decided by the 
officer, and it is seldom that an officer will reject evidence on these grounds. 
However, if more than two witnesses speak along the sane general lines, the 
officer may request only that new material be covered. 

A leading question is any question that suggests the answer. In effect, 
the examiner is testifying, not the. witness. Leading questions are used in 
preliminary examination (e.g., "Your name is? You live at?") If an objection 
is raised concerning a leadi-ng question, and the officer concurs, the pfficer 
may sustain the objection to the form of the question, and the q'jestion caa be 
rephrased. It should be noted leading questions are entirely proper in 
. the context of cross-examination. 
"Later-Filed" Exhibits 

In administrative he arings,= often, later-filed exhibits are accepted. For 
example, should the second party wish to submit a doctor's report not available 
at thetime of the hearing, it can be accepted at the hearing. The first 
party has the right to present testimony concerning the report, or to question 
the doctor. ^ 
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Offers f Proof 

Should the officer refuse to actaiit testimony into evidence, the party submit- 
ting the evidence should be allowed to offer the t idence "under the rule" or 
make an "offer of proof." This means that the party whose testimDny is not . 
admitted may^bow for the recrrd what that testimony would have- entailed. Any 
testimony "s hould be p-^e^ent ed under oath. 

If exhibits have been offered, but nol received,- it should be noted for the 
record. Once a proposed exhibit^is offered, unTess withdrawn by the party 
making the offer, it becomes part of the permanent record and should be retained 
by the hearing officer, even- if not admitted into. evidence. * 

When in doubt, let evidence come in. While the court will not reverse the 
officer's decision because there is toe much evidence presented in the record, 
it could if evidence has been excluded. 

Conclusions of the First Party 

Following the first witness, the first party should be asked to call the other 
witnesses, until all witnesses for the first party have testified. Then, the 
attorney for the first party should state, "We rest," or the.officer can ask if 
there are any more witnesses. If not, then the officer will turn to the second^ 
party, "You may proceed with your case." The same procedure is followed. 

Rebuttal and Surrebuttal • 

When the second party is finished presenting witnesses, the^fficer turns to 
the first party and asks, "Do you have any reOuttal?" Generally, rebuttal is a 
denial of statements by the second party's witnesses. Should any new matter be 
raised, the second party is entitled to rebut this new matter. This is called 
surrebuttal . 
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Officer's.'RIght to Question " • * 

The hearing officer his a right to ask questions. Should' a party object to 
• ^ the officer's questiorvs, the objectjoh should be overruled and questioning 
continued. w ^ 

Closing Argument - - ^ ' - 

Each party should haye an opportunity to present Tloring~~argiinent si The"first 
party presents, the opposing party responds, and then the first party responds. 
The second party does not have another chance to respond, un'iess under special 
r.ircuBSta.xe with the permission of the officer. Although' parties may wish to 
submit closing arguments in writing, for the sake of time the officer should 
discourage this approach. 

Conclusion of the Hearing 

Once closing arguments have been presented, the officer should state, "If there 

is nothing further, the hearing is concluded." 

Briefs 

It may be necessary to request that parties submit briefs if there is a legal 

issue about which the offic*" is in doubt. The first party should submit the 
first brief, usually due twenty days after the close of the hearing. The 
second party then is required to file a brief ten days after receipt of the 
first brief; the first has five days in which, to reply to the second. Parties 
may request the right to submit briefs, and unless the officer feels that it 
would serve no purpose, requests should be granted using the same timeline and 
procedures outlined above. 
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• THE DECISION 

The officer renders the decision in writing.. It is not necessary to discuss 
or quote testimony. The heading and caption would be the same as with other 
filed papers. ^The body should r«ad: 

' "TtjlS MA T TER coining on regular ly to be heard before me, (name the hearing 

officer) on the day of , 19__, at the Courthouse in (town). 

Oregon. The m^inor child (name), being present in person, and the parent 
(name), being present and represented by (name), attorney at law of (town), 
Oregon and the (school district) being represented by (name), attorney at 
law of (town), Oregon, and the parties having offered evidence consisting of 
the testimony of various witnesses, and various exhibits. The following 
exhibits were offered and received into evidence (list): 

The following proposed exhibits were offered and not received (list): 

ISSUE 

The issue before me is whether the child, who is handicapped should be allowed 
to continue in public school, or be transferred to an institution that can 
provide this child special care and training. 

DISCUSSION 

It appears to the hearings officer that (child's name) is visually handicapped 
(with approximately 20/200 capacity) and aurally impaired (unable to hear the 
normal spoken word). The school district is seeking to have the child removed 
from public school and transferred to an institution that can deal more - 
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adequately with such deficiencies. In support of this decision, the 
school district introduced thp testimony of (name), a fully certified education 
specialist. (Specialist's name) indicated that the child could make faster 
progress if placed in a special school rather than continuing in the public 
school system. (Specialist's name) alsJ -iubmltted a detailed vwitten report. 

The child's parent is opposied to the transfer. The child is in the fourth 

~ ' -~ — — _^__„ — i~ — - — — — ■ 

grade, has received adequate grades, although not outstanding, and is well 
adjusted in both home life and school activities. The parent called the 
child's teacher as a witness. The witness testified that the child was doing 
adequate work, but because of handicaps, the child required additional atten- 
tion to the neglect of ce.'tain other children in the room. 

These records indicate that the child had been doing poor to fair work, but 
that grades improved in the most recent period of the present school year. 
When this was brought to the attention of the child's present teacher, the 
teacher agreed that this probably was true. The teacher attributed this im- 
provement in graoes to the fact that more time was being spent with the child 
tlian perhaps previous teachers had. 

THE LAW 

As provided in the Education for All Handicapped Children Act of 1975, all 
children must be provided a free appropriate education. Federal legislation 
indicates that handicapped children should be given every opportunity to 
perform in the public school, and only in rare circumstances should they be 
transferred to special educational facilities. 
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FINDINGS OF FACT 




}> 

The hearing officer hereby finds as follows: 




(1) That (child's name) is in the fourth grade in public school. 




(2) That (child's name) is performing adequately in the fourth grade, although 




the child requires special attention from the teacher. 




(3) That (child's name) should raiain in the public school because the child is 




performing adequately without causing any undue burden on other students or 




the school . 








(4) That the (school district) offered evidence that (chilli's name) might 




progress faster In a special educational facility. This conclusion cannot 




outweigh the fact that the child Is doing average work In the public school, 




ard that the child should remain there. 




(5) That the (school district) is seeking to change the status quo; that it has 




failed to sustain its ()urden of proof to show that it would be advantageous 




to the child to be moved to a special educational facility. 




ORDER 




IT IS THEREFORE ORDERED AND DECREED THAT (child's none) shall remain a student 




in the (school district) until further ordered. 




DATED this day of . 19 




Hearing Officer 
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The hearing officer's decision must contain directions as to how an appeal Is 

t: be made. For exanple, "NOTICE: IF YOU DISAGREE WITH THIS OPINION YOU MUST 

WRITE A LETTER TO THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION, 700 PRINGLE 

PARKWAY SE, SALEM, OREGON 97310, ASKING FOR A REVIEW. THE LETTER MUST BE 

RECEIVED BY THE SUPERINTENDENT NO LATER THAN DAY^ OF THE DATE THESE 

FINDINGS OF FACT. IF THE LETTER IS NOT RECEIVED BY THE SUPERINTENDENT WITHIN 

DAYS OF THE DATE THESE FINPINGS WERE MAILED, ALL OT YOUR APPEAL RIGHTS 

wTll BEIoST."*^ The off leer should check the length of time allowed for 

appeal; laws and regulations are subject to change. In addition, the length of 

44 - 

time is not clear under the law. 
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A: pendix B 



Service of this prior notice is accepted at 


on 


19 


(Signed) 






Parent 


(Signed) 




Parent 



If this form is not written on the prior notice, then the form shouid read: 



Acceptance of this prior notice, which is marked Exhibit A and attached 


hereto Sjtf^by^ this reference made a part hereof, is hereby accepted at 


on 


- 19 


(Signed) 






Parent 


(Signed) 






Parent 



35 



If 



Appendix C 




BEFORE THE HEARINGS OFFICER PURSUANT 
TO PUBLIC L)(hl 94-142 - 



Petlrfoners 



SCHOOL DISTRICT, 

Respondent . 
TO: - (witness ) 



SUBPOENA 
No. 



day of 



You are commanded to appear before the hearings Officer on the 

% 19_ , at the hour of o'clock M. at , 

uregon, as a witness In behalf of (parentT at the hearing. 

You ire further roimnanded to bring with you and produce at said hearing: 

(List here any books, records or other material the witness is required to 
bring) 



Signed this 



day of 



19 



J, Salem, Oregon 



By. 



Name, address and telephone 
number of attorney or person 
requesting or Issuing the 
foregoing subpoena: 



STATE OF OREGON 
County of 



) ss. 
) 



I» ^ . , do hereby 

certify that I am a competent person of 

lawful age, and that I did at 

in said county and state, serve the 

within subpoena on the withiq named 

^ on the day of 

,19 , by showing the 

original subpoena and delivering a copy 

containing ii^ substance to the said 

, personally and in 

person. 

Signed by 

NOTE: Public Law 94-142, November 29, 1975, (89 Stat. 788-789), Sec. 615(b)(2) 
(d)(2) and ORS 183.440. In applicable cases, the Circuit Court of any county 
shall compel obedience to subpoenas Issued and served and punish disobedience 
or any refusal to certify or to answer any lawful inquiry. 

37 



38 



•BacnB. (ft) AajrSlftlfttdMitioiiftlftfiiicj.ftmlMltdvcftt^ 
paqTi ftad m ii^tfmfdialt •dhpctlioMi mil whkh mtim Miic- 
m odtr tUi pstt akftll «iUblUi ftiid minCfttn pwctJ um ia 



to WCMOU 

ftfHiqrifta^ 

ftMft vadtf „_ _ „ 

wMi lAwtte (b) thi^ tvliMtioii (i) of thb't^^ 
to ft— I t th ft t h ft udi cft i yi d cbiUfHi tai'tMr pftmrts or nndiftm on 
coonaliid poiioi4|ifmraftfvMi«b widi mpMl to tht pmitMii of 

ihftfttito^ 

<'{A) M oppottoiiilj fcr tho pomlt or o lioiidi* 

copM ehiM to ouMiM oU lokvoMi f«^^ 
idMtftlkfttioiiyfirdMtioQ, ond odocotioiitf plooMMiM: of tht child, 
oAd tho proriMO^ of i|^fbo ^propriatt pvblk tdoroHon to soch 
diiU, Olid to obtam OB iadvittdmi odocoft^ 
duM: 

'*(B)proe•d^wi•iowQlicttll•ri^ whcnowtht 
pomto or fwdkii a tho dUM art Ml known, oaottiloble, or 
tho ehild is o wtid of tot Stolo, indodiiv tht aonipuiMttt of an 
iadifidial (whoAallaotbtaaMoplojioof thtSlalacdttcatioAal 
•tncy, Ipcol adoeational agMcy, or uttarmidiala oducatMNial 
^ , vut nvolfod in tlM adoeatMi or am of th^ ckiM) to act u a 

airroMita for 11m pafonta or guardian ; 

^^y^^iJ!!^^ P* ^*?^ ^ ^ patmto or fiumfian of the 
duld wn^naiw Mch fei|fincjf or vnlt^ 

^(i) p f opoaw to inttiata or chongji>jDr 
rtraMttoiaitialaordianga, , 
tba id an HHcat ian> oratiatlan, or ad»calL;oal plactmant of tht , 
, dUM or tho prorWon (rf a ffeoo appropriata piMic adneaUon to 
tha diild * ' , 

"(D) jmetdvm diri^ to aam tW Uw aotict rM|ii 
dMM (C) fiin7ln(mttep««iitoergwrdka,iiitlM'pM«it^' 
or yMrdkM% lutivt hanmm, nim fi dtwiy it aot ffiMibIt 

"(E) M» apporteaity to prmnt epatpliiBto wkli nmtdL to nj 

HNMf. W W tnir w a<oaaplaint Iw a l wM fc tocttrad wdtr patajfoph (1) 

of tUo adbOMttei tkai^M 
fcrankapaitii^ 

atala odncalioiial'amqr tr W thalMal odieotio^ 
mrfiato «dneallofiarna& aa 

odnealifloal Ofinqr. Ko htaffay eandnclod pmoant to the rtqiiire- 
nitala of tUa Mfamnh aliall.ba condodirfqr m Mplovfa of anch 
iffMjor nnttMradin thaadneolta 
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*(e) If tho htariiiff MOtttrid in paiafrapli (t) of tobtietion (b) 
of thta itetion it oo n o oct ad bgr a loeal tdoeational aftncy or an inttr- 
madiata tdocational nnit« any party a fg ri t rtd bj tht (Indin^t and 
dadtion rtndtrtd in audi a htariog may ApPtal to tht Stata tduea- 
tional agtn^ which thall condort an impartial rtvitw of toeh htaring. 
Tha oAttr condoctittf aodi rtiriaw ahdl ttMin an indoptndtai dteid^ 
upon eompMion of todi rtviaw. 

''(d) Any partv to any haaHng condocttd pvrtuant to tubaactiont 
(b) and (c) thall bt accordtd <)) tht rii^ to bt aotompanitd and 
adrittd by counarl and by indiridaab with tptdal knowMft or 
training with n«ptrt to tha proMtrnt of handi^pptd childrtn, (2) 
tha riglil to prtatnt tiridtnea and confront, cr ot t - t iamtnt, and comptl 
tht attcndanct c\f witnraMa, (3) tht right to a written or dtetmic 
vtfbatim rraorr) of toch hearing, and (4) tht right to written findingt 
of ftcC and dtcisiont (which fliidingt and dccimns thai! alto be trtkis- 
mitted to tht adriaory panel etUblithed punuant to .Mction 
«lS(a)(M)). r ^ 

*Hc)(l) A decisicn made in a hearing conducted pursuant to 
paramph (3) of mihtrction (b) thall be final, except that any party 
invoWtd in tuch hearing may appeal tuch dacinon under the provitions 
of luhiFction (c) and paragraph (8) of thit tubtection. A derision 
made under Rubfection (c) diall be final, excciH that any party mar 
briiu[ an actton under paragraph (2) of thtt tubttetion. 

''(2) Any partv aggrieved by tht findings and decision made CMl 
under tubttetion (b) who dots not hare tht right to an appeal under actfas. 
tubttetion (c), and any party aggrieved by the findingt and dacition 
cndtr tubttetion (c), diall have the right to bring a civil action with 
reraect to tht complaint pretented purtuant to thl» tertian, which 
acmn may bt brought in any State court of competent jurisdiction 
or in a diatrirt court of the United Statet without rtgard to tht 
amount in contrort«<qr. In* any artion brought under thit paramph 
tha court thall rtceivt the rmrds of the adminittrativt procatuings, 
thall hear additional evideiice at the rtquttt of a party* and, bating 
itt dtcttion on tha preponderance of the evidence, thall grant such ^ 
rtUtf tMht court oeterminta is appropriatt. 

**(&) During tht ptndencv of any prooaedings conducted pur^ant 
to'thia tertion, unkts tht Stafa or.local educational agency and the 
partnia or guardian othenriat agrte, tht child thall remain in tht 
thtn current educational plactmant of tuch child* or, if applyinf for 
initial admitaion to a public school, shall, with the consent or the 
partnta or guardian, bo placed iii Uie public school program until 
disodijmmdingshavebtencompltttd. r 

**(4)' Tht dirtrirt courts of tht Uniltd Suttt shall have jurisdirtion DMet 
of sctioM^ brought under this subsection without regard to tba jwr^dtoi 
aasouni in controvarqr. 
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I ISlaTSOS Imiepcndcitl educalional 
evaliuilion. 

(a) Qenerai, (1) The pftrentA of a 
haodleapptd child have the risht under 
thli part to obtain an independent edu^ 
oattonal evaluation of the child, eubject 
to paragraphs (b) through (e) of thii 
aecUon. 

<2> Each public agency ahaU provide 
to parents, on iequest. infmnation about 
where an independnit educational eval- 
uation may be obtained. 
^ (3) For the purposes of this part: 

(1) "Independent educaUonal evalua- 
tion ' means an evaluation conducted by 
a qualified examiner who la not em- 
ployed by the public agency responsible 
for theMucatlon of this child in question. 

(U) "Public expense" means that the 
mibllc agency either pays for the full 
cost d the evaluation or insures that the 
evaluation Is otherwise provided at n6 
cost to the parent, consistent with 
1 121a.301 of Subpart C. 

(b) Parent right to evatuction at pub-' 
lie expense, A parent h«s the right to an 
ixvdependent educational evaluation at 
public expense if the parent cUsagrees 
with an evaluation obtained by the pub- 
lic agency^ However, the pubilc agency 
may Initiate a hearing under 1 121a,506 
of this subpart vo show that its evalua- 
t4on Is apprcprlate. If the final decision 
ia that tho evaluation is appropriate, the 
paient stUl ha^ the right to an Independ- 
ent educational evaluation, but not at 
. iUlo expense. 

(c) J^oreni iidtlated evaluations. If 
the parent obtains an independent edu- . 
CAtional evaluation at private expense, 
the results of the evaluation : 

(1) Must be considered by the public 
agency In any decision made with re- 
spect to the provision of a free appropri- 
ate public education to the child, and 

(2) Uay be presented as evidence at a 
hearing under this subpart regarding 
that child. 

^ (d) Requests for evaluations by hear- 
ing officers. If a hearing officer requests 
an Independent educational evaluation 
as part ot a hearing, the cost of the 
evaluation must be at public expense, 

(e) Agency criteria. Whenever an in- 
dependent ei^aluatlon is at public ex- 
pense, the criteria under which the eval- 
uation Is obtained. Including the loca- 
tion of the evaluation »nd the Qualiflca-* 
tlons of the examiner, must be the same 
as the criteria which the public agencr 
uses when it initiates evaluation. 

(30 Ul5(b) <1) (A) ,) 

§ 121a»5CM Frior notice; parent ronsent. 

(a) notice. Written notice which 
meets the re^ulreuienb under 1 121«.505 
must be given to the parents of a handi- 
capped child a reasonable time before 
the public agency: 

(1> Proposes to initiate or change the 
klentlficatlcn. evaluation, or educational 
placement of the chUd or the provision 
of'a finee appropriate public education pa 
thechOd. or 

(2) Refuses to initiate or change the 
IdentlflcatioQ. evaluation, or educational 
placement of the child or the provision 
of a free appropriate public education to 
theehlUL 



(b) Consent. (1) Parental consent 
must be obtained before: 

(1) CcnducUng a preplacement eval- 
uation; and 

(ll) Initial placemttit ci .a handi- 
capped chUd In a program providing 
special educatl<m and related services. 

(2> Sxeept for preptocement evaluc ' 
tlon and Initial pflacement, consent, may 
not be required as a condlUon of any 
benefit to the parent or child. 

(c) Procedures where parent refuses 
consent, (1) Where State law requires 
parental consent before a handicapped 
child Is evaluated or Initially provided 
special educatlMi and rdated services. 
State pTocedures govern the pubue 
agency lu overriding a parent's refusal to 
consttt 

(2) (I) Where there Is no State law 
requiring consent befm a handicapped 
child Is evaluated or Initially provided 
special education and related services, 
the piAlIc agency may use the hearing 
procedures in II 121a.509-121aJ&08 to 

\ determine If the child may be evaluated 
or Initially provided special education 
a4id rdated services without parental 
consent. 

(II) If the hearing officer uph(dds the 
agency, the agency may evaluate or 
initially provide special education and 
related services to the child without the 
parent's consent, subject to the parent's 
rights under 93 121a^l0--121a^l3. 
(20 UJSC- 1419(b)(1) (C). (D>.) 

Commeftt. 1. An^ changas In s child's $p«- 
clAl tducatlon progrftin. after tta« initUl 
placement, ara not tubjact. to parantal con- 
sent undar Part B. but ara subject to tha 
prior notica raqulrtmei;:. In' paragrapb (a) 
and tha iadlvlduaUzad aducation program 
requlramenta in Subpart O. 

2. Paragraph (c) maana that whara Stata 
law requiraa parantal consent bafore evalua- 
tion or bafore special edu'ratton and related 
servlcea ara initially provided, and tba par- 
ent refusea (or otherwise withholds) con- 
sent. Stata procedures^ auoh aa obtauUng a 
court order authorislDg tha pubUo agency 
to conduct tha evaluation or provide tha 
education and related services, must be 
followed. , 

If. however, there la no legal requirement 
for consent outelde of these regulations; tha 
public agency may use the due procra pro- 
cedures under this subpart to obtain a deci- 
sion to allow the evaluation or aervtces with- 
out parental consent. The agency must notify 
'«.ne parent of Ite actions and the parent has 
appeal rights as weU aa rlghU at the hearing 
Icieir. 

§ 12ia.50S Coiiteni of notice. 

(a) The notice under 1 121a.504 mu^st 
Snciude: 

il) A full explanation of all of the 
procedural aafeiju'irds available to the 
parents under Subpart 

(2) A description of the action pro- 
posed or refused by the agency, an ex- 
planation of why the agency proposes or 
refuses to take the action, and a de- 
scription of any options the agency con« 
sldered and t^e reasons why those op- 
tions were rejected; 

(3) description of each evaluation 
pitKedun'. test» record, or report the 
agency u>es as a basis for the proposal 
or refusal; and 
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(4) A description of any other factors 
which are relevant to the agency's pro* 
posal or re{usaL 

(b) The notice must be: 

(r X\rrltt9n in language understand* 
able to the seneral public, and 

(2) Provided in the native language 
of the parent or other mode of commu* 
nlcatlon used by the parent, unless it Is 
clearly not feasible to do ^o. 

(c) If the native language or other 
mode of communication of the parent 
Is not a written language, the State or 
local edu. ational agehcy shall take steps 
to Insure. 

(1) That the notice Is translated orally 
or by other means to the parent in his 
or her native language or other mode of 
communication; 

(2) That the parent understands the 
content of the notice, and 

(3) Tliat there is written evidence that 
the requirements In paragraph (c) (1) 
and (2) of this section have been met. 

(20U.S.C. Ul8<b)(l)(D)) 

§ 121a.506 Impsrtial due process hear- 
ing. 

(a) A parent or a public educational 
agency may Initiate a hearing o^ any of 
the matters described in 9 121a.504(.a) il) 
and (2). 

(b) The hearing must be conducted by 
the State educational agency or the pub- 
lic agtticy direct^ responsible for the 
education of the child, as determined 
under State statute. State regulation, or 
a written policy of the State educational 
agency. 

(c) The public agency shall inform the 
Parent of any free or low-cost legal and 
other relevant CrCrvlces available in the 
area if: 

(1) The parent requests the informa- 
tion; or 

(2) The parent or the agency Initiates 
a hearing under this section. 

(20U.S.C. 14iS(b)(a).\ ^ 

Comment: Many states have pointed to 
the succeee of using muMUatlon aa an liiter- 
vening srtep prior to oonUuctlng a formal due 
prorese heartnK. Although the proceea of 
mediation Is not Tsqulred by the statute or 
these regulations, ati agency niaj: wish to 
suggest mediation l«i disputes c<.ncemlng the 
IdentlAcatloo. evaluation, and eUucattonal 
placement of handicapped children, and the 
proTlAlon of a free appropriate ptibHc educa* 
tU>n to Uiijue children. MrdiatJoiis have been 
condxicuKi by uiftiubKrH o( St^iJ^ f^UiCHttoriiil 
agencies or local edticatlonal oKtrncy pmaon^ 
nel who were not previously Involved In the 
particular oute. In mauy cases, medhition 
l^Hidii to re^utlOn of MIT-^T^nct^ between 
|^M.rf^tiU a ad H*i»*rotee Mtht-'ut th«j uovsl'^p- 
iuofw of au »/i.--rsAriAl r*»l«Moa*htp .^nd with 
mli^lnial emotional sWom. However, media" 
tion may not be used to deny or delay a 
parent's rights imder this subpart. 

§ 121a.507 InipHrtiul hearing officer. 

(a) A hearing may not be conducted: 
CI) By a person who la an employee 
of a public agency which is Involved in 
the education or care of the child, or 

(2) By any person having a personal 
or profeeelonal Intercut which would con- 
flict with his or her objecUvlty in the 
hearing. 
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(b) A penon who otherwUe QUftUfles to 
conduct % hearing under pftraffr^ph (a) ^ 
oC thki aeetloa li not an employee oC the 
agency solely because he or she ia r^ld 
by the agency to serve as a hearing offi- 
cer. 

(c) Each public agency shall keep a lUt 
of the peraona who serve as hearing offl^ 
cere. The list must include a statement of 
the qualifications of each of those per- 
smis. 

(20 U.aC. 1414(b) (S).) 

8 121S.50S • Hearing rifhu. 

(a) Any party to a heari^ has the 

right to: 

(1) Be ac^ ^ifhpanled and edvlsed by 
counsri smd by individuals with special 
knowledgepr training with respect to the 
problems ot handicapped children; 

(2) Present evidence and confront. 
cros8-c::Mnlne.. and compel the attend- 
ance of witnesses: 

(3) Prohibit the introduction of any 
evidence at the hearing that has not been 
disclosed to that party at least five days 
before the hearixig; 

(4) Obtain a written or electronic ver- 
batim record of the hearing: 

(5) Obt^n written findings of fact and 
'decisions. (Hie public agency shall trans- 
mit those findings and decisions, after 
dieting any personally Identifiable in- 
formation, to the State advisory panel 
established under Subpart F) . 

(b) Parents involved in hearings must 
be given the right to: 

(1) H%ve the child who Is the subject 
of the hearing present; and 

(2) Onen the hearing to the public. 
(20 u.ac. UiS(d).) 

(121 a*509 Hciiring dcci'tion ; appeal. 

A decision made In a hearing con- 
ducted under this subpart is final, unless 
a party to thtf hearing as^peals the deci- 
sion uhder i ma.510 or i 121a.511. 

(30T7^.C. 14t3(c).) 

§ 12U«510 Admlni^initive appeail{ Im- 
partial review. 

<a> If the hearing is conducted by a 
public agency other than the i>Uite edu- 
cational agency, any party aggrieved by 
the findings and decision \n the hearing 
may appeal to the State educational 
agency. 

(b> If there is an appeal, the State 
educational agency shall conduct an im- 
partial review o( the hearing. The omcial 
conducting th< review shail: 

(1) Sxamlne the encir-j he; flr.g rec- 
ord: 

(2> Dosure that the procedures at the 
hearing were consistent with the require- 
ments of due process: 

(3) Seek addltlc \\ evidrmce if neces- 
sary. If a hearing i « h 3ld to receive addi- 
tional evidence. th« rights In 1 121a.508 

M Air^'tl the parties an opportunity 
for oral or written argument, or both, 
at the discretion of the reviewing offi* 
clal: 

^ (}> Kfake an mdependent decision on 
cwipletlon of the review: and 

(6) Give a copy of written findings 
and the dedsiOQ to the parties. 



(c) The decision made by the revlew- 
^Ing official i^ final, imless a party brings 
a cIyU rictlon under f 121a312. ^ 

(30 ty.8.0. 141S (C). (d); H. ftep. No. S4-e64. 
at p. 49 (107S).) 

C<mintnt, l. Tha StaU aducatlonia agancy 
may cooduot its raviaw eUbar dUectly or 
through another Suu agancy acting on iu 
hahair. Bovaver. tba StaU aducational 
agttucy rtmaUia rMponsibIa for tha Anal <la- ' 
dtton on ravlair. 

2. AU partita hata tba right to contlaua 
to ha rapraaaatad by OQuaaal at th9 StaU 
adminlstratlTa ratiaw laTil. whathar or not 
the ravlawlng oAcUl deUrminaa that a f ur- 
tbar hearing la ntceiaary. U tha revlawlng 
olBcial daddaa to hold a baarlag to raoalva 
additional aridaaoa. tha other rlghta In tac- 
tion l3la.S0S, relating U bearings, also 
apply. 

S121«.511 Dvilactiom 

Any party agerevled by the findings 
and decision made In a hearing who 
does not have the right to appeal under 
i igla^lO of this subpart and any party 
aggrieved by the decision of a reviewing 
officer under i 121a.510 has the right to 
bring a civil action under 'section 615(e) 
(2) of the Act 
(30 cr^.o. 141^.) 

( 121aJ512 Timdineas and convenience 
of hearings and reviews. 

(a) Ttie public agenqy shall Insure 
that uot latw than 45 days after the 
receipt of a request for a hearing: 

(1) A final decision Is reached in the 
hearing; and 

(3) A copy of the deciston Is mailed 
' to each of the pa« iits, 

(b) The State educational agency 
shall insure that not later than 30 days 

After the receipt of a request for a 
review: 

(1) A final decision is reached in the 
review: and 

, (2) A copy of the decision is mailed to 
estch of the parties. 

(c) A hearing or reviewing officer may 
grant specific extensions of time beyond 
the periods set out in paragraphs (a) 
and <b> of this section at the request of 
either party. ^ 

id) Each hearing and eurh review 
Involving oral arguments must be con- 
ducted at a time and place which is rea^ 
sonably convenient to the parents and 
child involved. 

(20 U.S C. 1415 ^ 

§ 121a.313 ChilfTt ttatun dur.'ng pro* 
^eeflingt* 

(a) During the pendency of any ad - 
mlnlstrattve or Judicial proceeding re- 
garding a complaint unlese the public 
agency and the parents of the child agree 
otherwise, the child involved in the com- 
plaint must remam In his or her present 
educational placement 

(b) If the complaint involves an ap- 
plication for Initial admission to public 
school, the child, with the consent of 
the parents, mubt b^ placed In the public 
school program until the completion of 
all the proceedings. 

(30 0 so. 141S(e) (3).) 

Commettt. Section iSlaSlS AotL not per- 
mit a chUd'a placement to be chang. lur* 



Ing a complaint procaeding , unleee the par« 
enta and agancy agree otherwlae. While the 
placement may not be changad. this doas not 
preclude tha agency Dom using Ita normal 
proceduraa for dealing wUh chlidrsa who are 
endangering themsaivea or others. 

i 12la»514 Surrogate parenta. 

(a) Oeneral. Each public agency shall 
Insure that the Tights of a child are pro- 
tected when: 

a) No parent (as defined in 1 121a.l0) 
can be identified; 

(2) The public agency, after reason- 
able* efTorts, cannot discover the where- 
abouts of a parent; or 

(3) The chUd" U a ward of the Stote 
under the laws of that State. 

(b) Duty of tmblie aaency. The duty 
of a public agency under paragraph (a) 
of this section Includes the assignment 
of an individual to act as a surrogate 
for the parents. This must include a 
method (1) for determining whether a 
child needs a surrogate parent, and (2) 
lor assigning a surrogate smrent to the 
chUd. 

(c> Criieria for seZecffoti of iurroaates. 
(1> The public agency may select a sur- 
rogate parent in any way permitted 
under State law. 

(2> Public agencies ^hall Insure that a 
person selected as a surrogate: 

<1> Has vo Interest that conflicts with 
theUiterests of the child he or she repre»> 
sents; and 

^11) Has knowledge and skills, that hi- 
aure adequate representation of the child* 

(d> Non-emplosfge requirement; com-» 
pensatlon. (1) A person assigned as a 
surrogate may not be an employee of a 
public agency which is Involved In the 
education or care of the child. 

(3) A person who otherwise qualifies 
to i>e a surrogate parent under paragraph 
(q> and (d> (1> of this section, is not an 
employee of the agency solely becaufe he 
or she is paid by the agency to serve as a 
surrograte parent. 

(e) Jtesponsibilities. The surrogate 
parent may represent the child in all 
matters relatmg.to: 

(1) The Identification, evaluation, and 
educational placement oX the chUd, and 

(2) The provision ot a free appiXipri- 
ate public education to the child, 
(aousc. i*id(b)(i) (B).) 

psoTscTioN IN Evaluation Pnocc;ius£a 
§ 121a.330 General. 

(a) Each State educational age«i 
shall Insure that each public agency 
establishes and Implements procedui-es 
which meet the requireneots of || 121a.- 
530-121a.534. 

(b) Testing and evaluation mp.terials 
smd procedure used for the purposes of 
evaluation '^d placement of handi- 
capped children must be selected and 
administered so as not to be racially or 
culturally discriminatoiy. 

(iJOU^.C. 1413(5) (C).> 

§ 121a.531 Preplacrnirnt evaluation. 

Before any action Is taken with re- 
spect to the initial placement of a handi- 
capped child In a special education pro- 
gram, a full and Individual evaluation 
of the child's educational needs must be 



oomlafiM la aceoidaiic* with lb* 

(ii0Aat4ia(»>(O).) 

1 1SI«.SSS Bval««tlM proccdiirtt. 

Mat* n4 IqmI' •dttoUotml ag enclot 
•jMOl fnmtt% it » mtntmum. that; 
te) Mte ud OUUHT mluAttoa 

(1) Ai# piwrtded mod adminlttarod In 
tte dilM*ft atUv* IMKUM* or other modt 
of oomnmlnilloii, imlM 11 ii titorly not 
IMsMo 4o iNI» 

(3) Riivo boon vftUdatid f or ttM qm- 
dflo piurpot^ tor irhlch thoy m used; 
•ad 

fa> Aro admlniitorod ^ fcrataMd per- 
Mnnil m oontonaoaeo with tho laetnio-' 
tloni pmMid liflf ttMir produeor: 

(b) IMiandottMroTiluatlofnaateri- 
•b toelnda thoio talteed to atiMi 1^ 
olflo aifM of odneottomt Hood and not 
OMtiiy Uweo wbldi diitgaod to pro* 
vtda a alniSo gooiial tatoDlionco quo- 
titnt; 

(e> IMi avi adiolid ud admtaila- 
tifid ao ao bill to iBittra ttiat when a 
^mi <• artmtnhtatod to a child with Im- 

"rod Muoor. ataauat or «»akl»a 
Mcdi, tMl multi aoottrattfy xa« 
floei ^ ^hlMni ap«lladt or aehMrmont 
Itfil or whatmr othorfaolon ttia teei 
poiports to meaiurt^ rather diaa nllect- 
lot the diiid^ ttapatred aeoaoiT, aianual. 
or ipoaklat etdSi (aaeapl irtiira time 
akfile are the iieton which the teel por« 
pflfte tp ineeime) i 

^d) ItoalBgleprocechttf liittedastho 
fde oTlteHoa tor detw.ntntty w appro- 
prtato e docat lop a l proaram tor a child; 
and 

<e) Ihe efaluatton U oiado hjr a mui- 
tldte oipUn aiy teem or group of pmona, 
InchtdlDf at loaet one teacher or other 
speclallat with knowledat to the area ctf 
»u4)eoted dieehllltr* 

(f > The dilld is aueceed In an areea 
related to toe suspected cUaabtllty. In- 
clttdlag. where appropriate^ bealtiu ri- 
aloQ« hearing, eodal and emotional 
ttotue, genena InlelUgcnce^ academie 
performance* eommunicattve etacus, end 
motor abUitlen. 

<aa0js.c.ieia(a)(c>.) 

Cemeiefa. OUldna who heve a apttch lm« 
peimral ee taur prlnUynr handicap maj not 
aied a ccgqtfete beitety eg ■iiiinHyte (m^ 
peiiiaelc^eel. pb^eloel. or ediq^tiii* be^ 
luivler).iMieHr,aa«ellftMlapeMrli-l*r juage 
imu aic gl it iPBuld (I) wftlueta each gMcch 
impelled chtM ualag procedurte thet ere ap- 
propriatofor ite dlegaoMe ead epMieal cf 
■p aa ch e a g leuguage dliora«i> end jg) irhcN 
a i m a a a i y , - aeke lef^tteie fcr eddtn<AAt a»* 
aaatmeala aaacaa to mail* appraprtete 
plaeameat deeiaica. 
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Purt 131a of TlUe 45 of the Codo of 
Meral RnulAUons b amended as fol- 
km: 

i. Section I2la.5 U amended by revta- 
Ing paragraph <b)(9) to read as f<d* 

f 121a.5 Handicapped Oiildrrn. 
• . • • • 

<!>)••• 

(9) '*8peclflc learning disi^illty*' 
^ . means a disorder in one or more of the 
basic psycholofflcal processes involved in 
understandinf or In iislng languace, 
apoken or written, wJich may manifest 
ItMlf In an Imperfect ability to listen. 
^thinlt« speak« read, unite, s^ell, or to do 
mathematical calculations. The term in* 
cludea such conditions u perceptual 
h a n di ca ps brain injury, minimal brain 
dIsfUnctioQ, dyslexia, and dev^opmental 
aphasia. The term does not include chil- 
dren who have Isamlnt problems which 
are primarily the result of visual, hear- 
ing, or motor handicaps, ot mental re- 
tardation, of emotional disturbance, or 
of environmental, cultural, or economic 
. , disadvantage.. 



I 121a.70a (Wadedl 

1 SectloA I31a.702 Is amended by de- 
leting paragraph (a)(2). 

3. The following new sections are 
added: 

ADDirXOMAL PSOCSDUSBS VOS BVALUAT- 

uio Srscxnc Lkarmikg Disasiutus 
I 131a.S4« Additional ie*:m mcmb«rt. 

la evaluaUng a child suspected of hav- 
ing a specific learning disability. In 
addition to the requirements of 1 121a.- 
933, each ipubhc agency shall include on 
the multtdiselidlnary evaluation team: 

'aXD TheehUd's regular teacher; or 

(3) If the child does not have a regu- 
lar teacher, a regular clawoom teacher 
qualified to t4»ach a child of his or her 
age; or 

(3) For a child of less than school 
age, an individual qualified by the State 
educational agency to teach a child (tf 
Ms or her age; and 

<b) At least one person qualified to 
conduct individual diagnostic examina- 
tions of children, such as a sch'.>l psy- 
chologist, speech-language pathologist, 
or remedial reading teacher. 
(30 use 1411 aoU) 

I 12ls»54l Criteria for determining the 
e^lttenrc of a upeeific learning dit- 

ayuir. 

(a) A team may detiirmine that a 
chUd has a specific learning d^illty U: 

(1> The child does not achieve com- 
mensurate with his or her age and ability 
levels in one or more of the areas Ustcd 
In paragraph (a) (3) of this section, when 
provided with learning experlr <^es ap- 
propriate for the child*s age ano abUity 
levels; and 

<3> The team finds that a child has a 
severe discrepancy between achieve- 
ment andxlntellectual abUlty in one or 
more of the following areas: 

(i) Oral expression; 

Hi) Listening comprehension; 
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(ill) Written expression; 

(iv) Basic reading sklli; 

<v) Reading comprehauion; 

<vi) Mathematics calculation; or 

<vli) Mathematics reasoning. 

<b) Hie team magnet Identify a child 
as having a specific learhlng disability 
if the severe discrepancy between ability 
and achievement Is primarily the result 
of: 

(1) A visual, hearing, or motor handi* 
cap; 

(3) Mental retardation; 

(3) Emotional dtsturliance; or 

(4) environmental, cultural or eco- 
nomic disadvantage. 

(30 VA.a 1411 nou.) ^ 

|131a.542 Observation. 

<a) At least one team member other 
than the chUd's regular teacher shall 
observe the child's academic perform- 
ance in the regular classroom setting. 

(b) In the case of a chlkl of less than 
scho<4 age or out of school, a t^am mem- 
ber shall observe the '*iilld In an envi- 
ronment appropriate for a child of that 
age. 

(30 0^.C. 1411 OOU.) 

8 121a«543 ^' Hnen repetl. 

<a) The team shall prepare a written 
report of the rcsulU of the evaluation. 

(b) The report must tnchide state- 
ment of: 

(1) Whether the chdd has a specific 
learning disabttltv^ 

(3) The basis for maklnr the deter- 
minatlcii; 

(3; The relevant behavior noted dur- 
ing the observation of the child; 

The relatlonuhi|» of that behavior 
to the diUd^s acadetnle functioning; 

(9i The educationally relevant medi- 
cal Atuhngs, any; 

(6) Wliether the?« Is a severe dis- 
crepancy between achievement and abil- 
ity which Is cot eor/e^tahSe ^r^thout spe- 
cial education and related services; and 

C^) The determinatloa f the team 
concerning t .e effects o^ ^vironmmtal, 
cultival, or ^^onomlc ca- dvanwge. 

(c) Each team member shall certify 
in writmg whether the report reflects his 
or her conclusion. If it does not reflect 
his or her wmcluslon, the t€am member 
must submit a si^parate statement prt- 
senting his or her conclusions. 

(30 T7A.C. 1411 note.) 
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Appendix G 



183.310 Definitions for ORS 183.310 
to 183ii00/As used in ORS 183.310 to 
183.500: 

(1) 'lAgenpy* means a^y state board, 
oommission* department, or division thereof, 
or officer authorized by law to make rules or 
to issue orders, except those in the legisla- 
ti^ and judicial branches. 

(2) **Contested case** means a proceeding 
before an agency: 

(a) In which the individual legal rights, 
duties- or privileges of specific parties are 
required by statute or Constitution to be 
determined only after an agency hearing at 

^ which such specific parties are entitled to 
appear and be heard; or 

(b) Where the agency has discretion to 
suspend or revoke a right or privilege of a 
person; or 

(c) For the suspension, revocation or 
refusal to renew or issue a license required 
to pursue any commencial activity, trade, 
occupation or profession where the licensee 
or applicant for a license demands such 
hearing; or 

(d) Where the agency by rule or order 
provides for hearings substantially of the 
character required by ORS 183.415, 183.423 
and 183.4&0 to 1S3.470. 

(3) ^License** includes the whole or part ' 
of any agency permit, certificate, approval, 
registration or similar form of permission 
required by law to pursue any commercial 
activity, trade, occupation or profession^ 

(4) "Order" means any agency action 
expressed verbally or ir writing directed to a 
named person or named persons, other than 
employes, officers or members of an agency, 
but including agency action under ORS 
chapter 657 making determination for 
purposes of unemployment compensation of 
employes of the state and agency action 
under ORS chapter 240 which grants, denies, 
modifies, suspends or revokes any right or 
privilege of such person. 

(5) "Party"* means each person or agency 
entitled as of right to a hearing before the 
agency, or named or admitted as a party. 

(6) "Person" means any individual, 
partnership, corporation, association, govern- 
mental subdivision or public or private 
organization of any character other than an 
agency. 

(7) "Rule" means any agency directive^ 
regula' ion or statement of general applicabil* 
ity that implements, interprets or prescribes 
law or policy, or describes the procedure or 
practice requirements of any agency. The 
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term includes the amendment or repeal of a 
prior rvtle, but does not include: 

(a) Internal management directives, 
regulations or statements between agencies, 
or their officers or their employes^ or vrithin 
an agency, between its officers or between 
employes, unless hearing is required by 
statute, or action by agencies directed to 
other agencies or other units of government 

(b) Declaratory rulmgs issued pursuant 
to ORS 183.410 or 305.105. 

(c) Intra-agency memoranda. 

(d) Executive orders of the Governor. 

(e) Rules of conduct for persons commit- 
ted to the physical and legal custody of the 
Corrections Division o{ ^he Department of 
Human Resources, the violation of which 
will not result in: 

(A) Placement in segregation or isolation 
status in excess of seven days. 

(B) Institutional transfer or other trans- 
fer to secure confinement status for discipli- 
nary reasons. 

(C) Noncertification to the Governor of a 
deduction from the. term of his sentence 
under ORS 421.120. ^ 

(D) Disciplinary procedures adopted 
pursuant to ORS 421.180. 

tl957 C.717 s.l; 1965 c.285 s.78a; 196/ c.419 s.32; 1969 
C.80 s.37a; 1971 c.734 8.1; 1973 c.386 »4; 1973 c.621 
s.la| 



183.415 Noticei hearing and record 
in contested cases. (1) In a contested case, 
all parties shall be afforded an opportunity 
for hearing after reasonable notice, served 
personally or by registered or certified mail. 

(2) The notice shall include: 

(a) A statement of the party's right to 
hearing, or a statement of the time and 
place of the hearing; 

(b) A statement of the authority and 
jurisdiction under which the hearing is to be 
held; 

(c) A reference to the particular sections 
of the statutes and rules involved; and 

(d) A short and plain statement of the 
matters asserted or charged. 

(3) Parties may elect to be represented 
by counsel and to respond and present 
evidence and argumant on all issues in- 
volved. 

(4) Unless precluded by idw, informal 
disposition may be made of any contested 
case by stipulatio.^. agreed settlement, 
consent order or default. 



(5) An order adverse to a party may be 
issued' upon default only upon prima facie 
case made on the record of the agency. When 
an order is .effective only if a request for 
hearing is not made by the party, the record 
may be made at^the time of issuance of the 
order, and if the order is based only on 
material included in the app\cation or other 
submissions of the party, thi agency may so 
certtty and so notify the party, and such 
material shall constitute the evidentiary 
record of the proceeding if hearing is not 
requested. 

(6) Testimony shall be taken upon oath 
or affirmation of the witness from whom 
received. The officer presiding at the Hearing 

shall administer oaths or affirmations to 
witnesses. 

(7) The record in a contested case shall 
include: 

(a) All pleadings, motions and intermedi- 
ate rulings. 

(b) Evidence received or considered 

(c) Stipulations. 

(d) A statement of matters officially 
noticed. 

(e) Questions and offers of proof, objec* 
tions and rulings thereon. 

(f) Proposed findings and exceptions. 

(g) Any proposed, intermediate or final 
order. 

(8) A verbatim oral, written or mechani* 
cal record shall be made- of all motions, 
rulings and testimony. The record need not 
be transcribed unless requested for purposes 
of rehearing or court: review. The agency 
may charge the party requesting transcrip- 
tion the cost of a copy of transcription, 
unless the party files an appropriate affida- 
vit of indigency. However, upon petition, a 
court having jurisdiction to review under 
ORS 183.480 may reduce or eliminate the 
charge upon finding that it is equitable to do 
so, or that matters of general interest ^would 
be determined by review of the order of the 
agency. 

11971 cia* ».131 



appoint the qualified interpreter for the 
handicapped person; and the agency shall fix 
and pay the fees and expenses of the quali- 
fied interpreter if: 

(A) The handicapped person makes a 
verified st?.tement and provides other infor- 
mation in writing under oath showing his 
inability to obtain a qualified interprever, 
and provides any other information i*equired 
by the agency concerning his inability to 
c^tain such an interpreter; and 

(B) It appears to the agency that the 
handicapped person is without means and is 
unable to obtain a qualified interpreter. 

(b) If the handicapped person knowingly 
and voluntarily files with the ngency a 
written statement that he does not desire a 
qualified interpreter to be appointed for him, 

the agency shall not appoint such an intei- 
preter for the handicapped person. 

(3) As used in this section: 

(a) ''Handicapped person** means a 
person who cannot readily understand or 
communicate the English language, or 
cannot understand the proceedings or a 
charge made against him, ot is incapable of 
presenting or assisting in the presentation of 
his defense, because he b deaf, or because 
he has a physical hearing impairment or 
physical spraking impairment 

(b) ''Qualfied interpreter^ means a 
person who b readily able to communicate 
with the handicapped person, translate the 
proceedings for him, and accurately repeat 
and translate the statements of the handi- 
capped person to the agency. 

11973 c386 ■.6) 

Note: (1) 183.418 was not added to and made a 
part o( 183 310 to 183.500. 




183.418 Interpreter for handicapped 

Erson in contested case. (1) When a 
ndicapped person is a party to a contested 
case, he is entitled to a qualified interpreter 
to interpret the proceedings to the handicap- 
ped person and to interpret the testimony of 
the handicapped person to the agency. 

(2) (a) Except as provided in paragraph, 
(b) of this subsection, the agency shall 

48 



Section 6. ORS 183.3 10 is amended to read: 
183.310, As used in ORS 183.310 to 183.500: 

(1) **Agcncy** means any state board, commission, departmentf or division thereof, or <rfficer 
authorized by law to make rules or tc issue order?, except those in the kpslative and judicial 
bnuKhes. 

<2) (a) "Contested cate" means a proceeding before an agency: 

IM (A) In which the individual legal righU. duties or privileges of specific parties are required 
by statute or Constitution to be determined only after an agency hearing at which such specific 
parties are entitled to appear and be heard: [Of] »*t^uK 
«WI (B) Where the agency has discretion to suspend or revoke a right or privilege of a person; 

i(cA (C) For the suspension, revocation or refusal to renew or issue a license [required to pursue 
any commercial actmty, tfHe, occupation orpmfusion] where the licensee or appUcant for a 
ucense demands such hearinai or 

'•'^ P^/SJ?^!.^. by nile or order provides for hearings substantiaUy of the character 
required by ORS 183.415, 183.425 and 183.450 to 183.470. uic«i«n«:wr 

(3) "License" includes the whole or part of any agency permit, certificate, approval, 
iBtration or sin^ form of permission required by law to pursue any commercial acUvity. trade 
cuaatton or profession. 

™ J5 ^l^J^f" expressed [verlniUyi onOly or in writing directed to a 

l!S^i!r^tZJTftl!^' emptoyes. officen or members of an agencyL but 

conSS^fffiftSTy^^^ 

anvSk^ S'SXlTn???^®'*^ ^ or revokes 

any nghtOT privilege of [jwcA/wmvi] an employe of the state. 

(A) FTfcedcs final a^ncy actiOD; or 
^^^^TOJDoB not praclude huther agency codsidcration of the subject matter of the statement or 

(5)"Party"means: 

(a) Each person or agency entiUed as of right to a hearing before the agency; loA 

(b) Each person or agency named by the agency to be a party; or 

^h.vK.'K^ person requesting to participate before the agency as a party or <n a limited party status 
which the agency detemunes either has an interest in the outcomeof the ageiKv^TproSSI or 
S ™ "if," P"**^^JiT*«'i.i -e^ncy •» determination is s^^mS^ikSfS^'X Z 

W mson means any individual, partnership, corporation, association, eovemmental 
subdmsion or pubUc or private orsanization of any chaScter ither tSi mS? «°^*™^"'^ 
- i- 'u-.^"fv ^"T* directive, standard, regulation or statement of eeneral 

Se^eou r^lT. or""* ''''^'^^ '^^ d^ scnSrsT pried J^^r 

dSs not SudeT ^ ^ amendment or repeal of a prior rule, but 

,ta.i2.Iil'^ *i.5!*^1* ^ management directives, regulations or 

stttements which do not substantiaUy affect the interests of the pubSc: reguiauons or 

!i! Sr u "" 9^ t^C'r Wfices] officers or their emplovesf,] ; or 

std^l^oA!^ °' ^^^'^ «'"P>°y«^ I' ^"/"^ ^'"'^^ « ^^'?'''>^-' 

J?^ agencies directed to oUier agencies or oUier units of government which do not 

substantially affect the Interests of the public. 

[(bA (c) Declaratory rulings issued pursuant to ORS 183.410 or 305. 105. 
(^c4(d)Intra^ncyme:K>randa. t 

(c) Executive orders of the Governor. 
iM (0 Ryles of conduct for persons committed to the physical and legal custody of the 
Coirections Division of tiie Department of Human Resources, Uie violatioh of which will not result 

(A) Placement in segregation or isolation sutus in excess of seven days. 
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(B) Institutioiiai tmat&t ot other transfer to secure confinemeiit status for disciplinary reasons. 
(O Disciplinary procedures adopted pursuant to ORS 421.180. 

SECTION 14. Section IS (rf this Act is added to and made a part of ORS 183.310 to 183.300. 

SECTION 15. (1) Notwithstanding ORS 183.335. when an agency is required to adopt rules or 
regulations pr«Mnulgated by an agency of the Federal Government and the agency hu no authority 
to alter or amend the content or language of those nilcs or regulations prior to their adoption, the 
agency may adq)t those rules or regulations under the procedure prescribed t. ous section. 

(2) Prior to the adoption of a federal rule or regulation under subsection (I) of this secuon. the 
agency shall give notice of the adoption of the nik or regulation, the effective date of the rule or 
regulaUon in thiS sute and the subject matter of the rule or regulation in the manner esUblished in 
subscciion (1) of ORS 183.335. 

(3) After giving notice the agency may adopt the rule or regulation by filing a copy with the 
Secretary of State in compliance with ORS 183.355. The agency is npt required to con<!uct a public 
hearing concerning the adoption cf the rule or regulation. 

(4) Noihing Ln this scclion authorizes an a^tncy to amend federal rules or regulations or adopt 
mies in accordance with federal requiremenU without giving an opportunity for hearing as required 
by ORS 183.335. 

Section 18. ORS 183.415 is amended to read: 

183.415. (1) In a contested case, all parties shaU be afforded an opportunity for heanng after 
reasonable notice, served personally or by registered or certified mail. 

(l^'Hie notice shall include: ^ a ^i^^- 

(a) A sutemcm of the party's right to hearing, or a statement of the time and place of the 

*^^*0?A sutemcnt of the authority and jurisdiction under which the bearing is to be held; 

(c) A reference to the particular sections of the ^ututes and rules ui volved ; and 

(d) A short and plain statement of the matters asserted or charged. j 

(3) Parties may elect to be repitsented by counsel and to respond and present evidence and 
argument on all issues involved. ^ . k-.-^- 

(4) Agencies may adopt rules ol procedure governing partidpation in contested cases by perwns 

appearinc as Bmiled parties. « . 

(rtfl (5) Unless precluded by law. informal disposition may be made of any contested case by 
stipulation, agreed settlement, consent order or default. Informal settlement may be made in license 
revocatfcm proceedlngi IV written agreement of the parliss and 

line oMtiier form of In^erinedlatesanc^ . . , . . # • 

IC^if) An order adverse to a party may be issued upon dtefault only upon pnma facie case 
made on the record of the agency. When an order is effective only if a request for hwing is not 
made by the party, the record may be made at the time of issuance of the order, and if the order is 
based only on material included in the application or other submissions of the party, theagem:y may 
so certify and so notify the party, and such material shall constitute tiie evidentiary record of the 
proceeding if hearing is not requested. , 

[(6A (T) Testimony $hall be taken upc^ o-^tii or affirmation of the witness from whom received. 
The officer presiding at ti^e hearing shall administer oaUis or affirmations to witnesses. 

(8) Tlie officer pitskUng at the hearing shall place on the record a sMitem« 
written or oral ex parte communications en a fact in bwe made to the officer during the pendency of 
the proceeding and notify the parties of the oommunlcadon and of tiielr right to rebut such 
communications. 

[C^ (9) The record in a contested case shall include; 

(a) All pleadings, motions and intermediate rulings. 

(b) Evidence received or considered. 

(c) Stipulations. 

(d) A sutement of matters off icially noticed. 

(e) Questions and offers of proof, objections and rulings thereon. 

(f) A sutement of any ex parte communications on a fact in issue made to the officer presiding at 
the hearing. 

(g) Proposed findings and exceptions. i 

(h) Any propo5 zd. intermediate or finaJ order prepared by the agency or a hcairing?; officer. 
{/^] { lu) A verbatim oral, v»Titicn or mechanical record shall be made of all motions, rulings and 

testimony. The record need not be transcribed unless requested for purposes of rehearing or court 
review. The agency may charge the party requesting transcription t^e cost of a copy of 
U^nscripiion, unless the party files ari appropriate affidavit of indigency. However, upon petition, a 
court having jurisdiction to review under ORS 183.4S0 may reduce or eliminate the charge upon 
finding that it is equitable to do so. or that matters of general interest would be determined by 
review of the order of the agency. 
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MkOM 8up«rliklMd«»t of Publio 
Imtnialtoi,to adntebtor ipMsial pnx 
p«M a) Th» 8iiv*riBtendtal .of PtaMie 
In^Mtiwi ■ludi ■dmliiltHf aU pramoM 
•rtahUM iiBd«r IH« dbMtf. Subjwk to th» 
MtMid ef tfao State BMwd of BduMtloa and 
Hi* pMviatoM off CMS MS.UO te mm and 
342.177 to 842.480^ ha ahaU artaUUb nilaa 

nlitiva to auch oUmc tttaUfkatiaaa of taadk. 
on, auparvlMwa, iMtk «9wlaBGa aoenittaatori. 
^ oowdlaatavaofvaloatoOTaMrvieMaBitaraliian 
of voluntair pataoiiM^ oeuraaa of alMty, ad- 

nMoa, diifBoaii^ alllibiUlgr of pupUar Kiaa of 
apwial Cadlitiaa. noaM and oqpii»aant» aupasw 

vittott, tanritoiy to bo aaivad. a^d aiKh otbar 

ml— mm. ruiiliii m. 

thiadiaptv. ' 

(2) Out of tMcb f iMda aa anay otharwiaa ba 
appropriatad to tha Btoto Baaid of Education 
for Om pwpaoaa a nua i arat o d In thia aoetloB, 
thoStotoBoaidofldMiatleaaM^ • 

(a) ft iwh ao a and ptupato aqtUpwawt and 
•uppliM to Ha kanad to aehool district* and 
county or ragional ipaeial aduoUion fadlitiM 
wMcli ftmi^^ appmwMl piopaaa for handi- 
aappad chUdran in tha publio aclioola. 

(b) Contract witft and pay an aducatioiwl 
inatiAition. althar within or without tha aUta. 
for tha puipoaa of pravidiog aducatiooal aar- 
vioaa for childian who ara both daaf and blind. 

IVWmMly S«UOO: IMV ft3» It; lOTft cJSl 121 
MMMO Ofa^iMlMl 196a e.110 12] 

M3.0(» Sup«rint«ml«nt of PubUc 
Inatruotkm to mmploy p«raonnal tu aup«r- 
viaa iQNioial programa. Tha Sup«riAt«od«nt 
of PuUie Instruction Hh«ll employ penioniMl 
qualified by training and «xp«fri«nc« to super- 
viaa tha typaa of minnom ttpiind fay the 
^•dal prograna authorizad fay thia chapter, 
niaonnal «> arapkyad ahall aaaiat tha adiool 
diatricta. oounty and ragional facUities, and 
hotpitals in the organizatioa and development 
^ facial pvQgrama authorised fay this duip- 
ter. ahall hava gaaaral aupuirision of such 
progtaaa, and shall aosiet school districts in 
<d>*«t n i n g rsquirad sarvicea, ai^proent and 
matariab, particularly where the number of 
cbildran ia too amall to jusUfy district pur- 
dhasa of aquipoant and matariala. (FMvwriy 

a«3.2S5J 

»4*JnO (K4VMM ty 1963 cllO |SJ 

UMfti {1965 clOO 1393; 1973 c728 16; rapMdeJ by 
1975«.eat 1171 

e»4a077 I197S cOU ||t2 J3} 1977 e.530 H; r«pMl«l 
1979 e.433 il (343.153 to 343.187 MiMUd in Uw of 
w077)l 
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CHAPTER. 



AN ACT 




Relating to special e(kication programs; creating new provisions; repealing ORS 243.077; and 
declaring M emergency. \. 

Be II EoMtad by the rtaiile of fie Stale of Ongoii: 

SE CnO N I. ORS 343.077 is repealed and sections 2 to 14 of this A^ are enacted in Kmi ihgrenf 
SBCnON 2. As used in this 1979 Aa: 

(1) "Dec^ion" means Uie decision of the hearings <rfficer which shaU be final unless iwiewed 
by the &perimendem of IHiblic Instnictkm. 

ijJS- 'P^**'™"''**** n>ean$ the deteiinination by the school district concemi'ig the 
jdendOcation, fwphcenifm or aaiual evakiation. individi^ education plan or placement of a 
hanificapped diad m a program pMd for by the <fistrict. 

(3) ^ meaning given in ORS 183.310 to 183.500. 

(4) "Pwent" means the parent or 1^ guardian, odier than a state agency. <rf the child or the 
sunogate for the parr^ appalled pursuant to section 12 of (his 1979 Act. 

(5) "Schtpl dis I" means a commoaor union high school district, an education service 
district or a (ittte ai cy or institution that is chaiged with the duty or contracted with by a public 

* children apparenUy eligible for special education. 

(6) 'Supermtendent means the Superintendent of Public Instruction or tN- designee of the 
Superintendent of Pubbclnstiuction. 

^SECTION 3^The Dqxurtment of EcfaxratkMi shall establish by rule pTX)cedures to protect the 
rights of every handic^jped diiki who is eligibte for special education and every ^ 
reasonabte cause to believe is handicapped, including: 

procedures for the appointment of a surrogate for the parent and other 

nito necessary to protect the special educational r;ghts of the diild, wh^ 
nmitedto: 

(a) I^^ipiicabk whenever the perenU of the child are unknown or unavailabk or 
» »««W2**<»Me to believe that the child is h^ 

(b) Rules prncribing procedures api^icable to situations where a parent is uncooperative or 
unresponsive to the special education needs of the child. i« n » u«wpcniuve or 

ffl *^"*" prescrftHng hearings procedures if identificatjon, evahiation, individual education plan 
or piaoement IS contested. 

^^ffiCnON 4. (1) At any time a parent who has reasonable cause to believe that the child is 
eligMe for spedal eduction may apply on behalf of the child to the school district wherein the child 
resides for admission of the child into a special education program. 

C2) The school district or any enqrfoye thereof may also initiate the application if the district or 

Mi^^bas reasonable cause to believe that a child in the district is eligible for special education. 
Howevw, n common or union high school districts or education service districts, employes may 
uiitiatttteappbcatio^ 

SBCn ON S. (I) upon receipt of the application, the schawl district shall commence an 
appropriate preplacement evaluation of the child to determine the eligibOity of the child for s^ial 
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education. The evaluation shall be completpd within a reasonable time after application is made. 
After the evahiation is completed, the school district shall notify the parent o( its determination that 
the chiU is eligil>le or not el«il>k for sp^ial educate 

(2) The notice naist be in writing, and must be provided in the native language of the parent or 
other mode of communication used by the parent, unless it is clearty not feasible to do so. If the 
native laivii«e or other mode of communication of the parent is not a written language, the school 
district shall take steps to insure: 

(a) That the notice is translated orally xxr by other means to the parent in the parent's native 
lanfiia>e or other mo(k <^ communication; 

(b) T1ttt a reasonable effort is made to aid the parent in understanding the content of the notice; 

and 

(c) That there is writt 41 evidence that the requirements of this subsection have been met. 

(3) The notice shall indicate whether tlx district intends: 

(a) To friace the child in a particular special education program; 

(b) To deny such ptaoement ; 

(c) To transfer the child to such a program; or 

(d) T6 timsfer the child from such a program. 

(4) The notice shaU also contain an explaiation of the ri^t of the parent to contest the 
identificatioQ» prepbcement or annual evahiation, individual education plan or the intended 
plao^ment of the child and shall recpiest parental consent to the intended placement. If the parent 
ooQsenti in writing to the intended placement* the child shaU be so placed. 

SECTKNS 6. (I) If the parent withholds or refuses consent to identification, preplacement or 
annual evaluation, individual education plan or placement> the school district shall follow 
procedures prescribed in rules of the Department of Education to act when consent is not obtained. 

(2) A bearu« shaU be conducted pursuant to ivies (rf the Depa^^ 

(a) Contests the determination of the schod district concerning identiHcation, preplacement or 
annual evaluation, indivklual education i^an o^ 

(b) Oaintt that the resutt of the determination (tf the distria is t^ 
eduction. 

(3) The department's ndes in subsection (2) of this section shaU be as consistema^ with 
the procedures api^icable to a contested case under ORS 183.310 to 183^. However, the 
^dcp M tment^s rules shaO prohibit the introduction of any evkfence at the hearing that has not been 
llisclosed to botkpaities at least five days before' the hearing. The parent shall be entitled to have 
the cMld who is the subject of the hearing present at the heai^ and to have the hearing open to the 
pubtic. 

(4) The school district may also commence the contested case proceedings to obtain a decision 
whether its identification, preplacement or annual evahiation, individual education (rian and 
placement are 4>prcpriate or whether the result of the determination of the district is to provide the 
child with free appTjpriate education. 

SECTION ?• (I) If the fmdiiv at the hearing held under section 6 (rf this 1979 Act is that the 
ideiUification, preplacement or annual evaluation, indivickial education plan and placement by the 
district are appropriate and that the child is being provided a free appropriate education, the 
hearings of fioer stedl deckle in support of the determmatim 

(2) If the fuidiiv at the hearing is that the identiHcation. preplacement or annual evaluation, 
individual education plan or placement is not appropriate or that the child is not being provided a 
free appropriate education, the hearings officer shall decide that the school district shall revise or 
modify its placement in order to provide the child with a free appropriate ^ 

(3) The decision shall he entered not later than 45 days after the request for hearing is lUed 
unless an extmsion has been granted by the hearings officer at the request of the parent or the 
school district. Copies of the decision shaU be sent to the parent and to the school distnct 
accompanied by a statement describing the method of appealing the decision. Any hearings held 
under section 6 of this 1979 Act must be conducted by an independent hearings officer who is not a 
r^Mar employe of the school district or the Department of Education. 

SECTION 8. (I) Notwithstanding the limitation on access to records under ORS 192.410 to 
192.500 and .^36.185 to 336.215, the parent is encitled at any reasonable time to examine all of the 
recordset the school district pertaining U) placement (rf the chiki. . ' * ^ 

(1) Any parent is entitled to obtain an independent evaluation either before or during the 
contested case proceedings under section 6 of this 1979 Act or before or during an appeal to the 
Superintendent of Public Instruction under section 9 of this 1979 Act, if : 

(a) The.parent disagree with the identification, i>ceplacement or annual evaluation, individual 
education plan or placement of the child by the district; and ^ 
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(b) The parent claims that the child is entitled to but is not being provided a free appropriue 
education. 

(3} If the hearii«s officer under section 6 of this 1979 Act or the Superintendent of PubUc 
Instniction under section 9 of this 1979 Act decides that the independent evaluation requires the 
determination <rf the school district to be revised significantly, the parent is entitled to have the costs 
of the independent evaluation that are incurred by the parent paid for by the school distria. 
However, no child is entitled to be the subject of more than one independent evaluation paid for by 
the district m any given school year. 

(4) If the parent is unable to pay for an independent evaluation or seeks a second independent 
evaluation, and the Department of Education decides that the parent is unable to pay f<x such an 
evaluation and has cause to seek such an evaluation, the department may pay for an independent 
evaluation. 

(5) If the department pays for an independent evaluation that produces the result described in 
suteection (3) of this section, then the department may bill the school district for the cost of the 
mdependsitf evaluation «i long as the district has not already paid the costs (tf an indnwndent 
evaluation of the particular child thiring the current school year. 

SECTION. 9. (0 Notwithstanding ORS 183.480, the decision of the hearings officer under 
section 6 (rf this 1979 Act shall be reviewed by the Superintendent of Public Instruction: 

(a) Upon request therefor by the parent; 

(b) If the school distrct refuses to accept the decision of the hearings officer and notTies the 
Superintendent of Public Instruction of that refusal: or 

•«1?JJ*1''W 's"'* *° inqjlemeiit the decision within 10 days and the superintendent is 
notified or ttat faUure by the parent, unless the superintendent extends the time ^ 
for a reasonable period. 

® »Verintendent shall conduct an impartial review, examining the entire record of the 
hearing and determining whether the procedure at the hearing was conlsistent with the requimnents 
^r^I^I!!*^*!?""^*"^ ""y additional evidence to be presented if the superintendent finds 
the record to be inadequate. The parent and the school district shall be given an opportunity to 
present written and oral argument, or both. 

U) At the conclusion of the review, the superintendent shall enter a written final order 
inodif yuig. sustaining or reversing the decision o( the hearings officer. 

(4) The order entered under this section shall be entered not later than 30 days after receipt of 
the requ^ for the review unless an extension has been granted by the superintendent upon the 
request of the parent or the sdxMl district. 

(5) Either the parent or the school district may appeal the order of the superintendent to the 
Court of Appeals under ORS 183.480. 

SECTION 10. (1) If th» placement of the child has been contested under section 6 (tf this 1979 
Act: 

(a) The child shall remain in the then current educational program placement untH the 
proceedings are completed if the child is in an educational progFcun. 

(b) The child shall be placed with the consent of the parent in a program provided or selected by 
the district at the dtstrict*s expense until the proceedings are completed if applying for initial 
admission to a public school. 

(2) The provisions of paragraphs (a) and (b) of subsection (1) of this section do not an>ly if the 
parent and the schod district agree to temporary placement in some ot^ 

(3) After completion of the proceedings as described in sections 6 to 9 of this 1979 Act, the 
decision reg9*^ding placement of the ^hild shaO be considered final unless the placement is changed: 

(a) IHirsuam to the annual evaluation <rf the individual education 
^ (b) By agreement of the parent and die school district ; 

(c) If a signtficant change occurs in the condition of the child; or 

(d) If there is new or additional Significant evidence that the identification, preplacement, annual 
or independent evahiation, the individual education plan, or placement of the child is not consistent 
with a free a^ipropriate educadon for that child. 

• (4) Nothing in sections 2 to 10 of this 1979 Act is intended to prevent the temporary exclusion of 
a child from the public schools if the condition or conduct of the child constitutes an imminent 
danger to the health or safety of the child or others. However, no pregnant child shall be excluded 
from the public schools solely on the basis of pregnancy . 

SECTION 11, (1) In addition to and not in lieu of any other sanction that may be imposed against 
a noncomplying school district, the Department of Education may withhold all or any part of the 
Amds otherwise due a district for special education until the district complies with the requirements 
0fsections2tol2ofthisl979Act. 

55 

S2 



t 



(2) If the Department of €ducation finds that the school district has refused to pay for the 
independent evaluation when the results ther^f required the determination of the school district to 
be revised significantly, the department may withhold from funds due the district for specif 
educatiori an amount not to exceed the expense incurred by the parent in obtaining the independent 
evahiation. The departinent shall use the funds thus withheld for payment of the costs of the 
independent evaluation. 

SECnON 12. ( 1) The Dmvtmdit of Education, in cooperation with the^tate Advisory Council 
for Handicapped Children, snail consult with other organizations that represent the interests of* 
handicapped children to secure nominations of persons to serve as surrogates. The nominees must 
then be approved by the Department of Education and the department shall maintain a list of 
approved nominees that shall be made available to school districts. Appointments of surrogates by 
other than school districts are not required to be made from the approved list. However, an 
appointing autlKHity which does not use the list must assure that the surrogate is independent and 
unbiased. A sunrogate so ^>potnted may be challenged for bias. The c|q>artment in cooperation with 
the council shall establish procedures to insure that surrogates have or can acquire the necessary 
^ knowledge and skills to represent the parent to protect the special educational rights of the chikl. 

(2) Whenever the parents of the chikl ^je unknown or unavailable or when there is reasonable 
cause to believe the chiM is handicapped, and is a ward of the state, the school district shall appoint 
an individual to serve as a surrogate. The individual must be on the approved list of nominees, as 
provided in subsection (1) of this section, and shall act as a surrogate for th« parent or guardian of 
the chiM in protecting the special educational ri^ts of the child. If the district is unwilling or uiiable 
to do so, the Department of Education shall appoint an individuaf to act as a surrogate. A child is 
entitled to have a surrogate aiqwinted to serve until the chikl is 21 years of age or until the child is 
determined to be no k>nger el^fafe for special education. 

(3) Where a parent in writing consents thereto, a surrogate may be ^)pointed in situations other 
than those described in subsection (2) of this section. 

(4) If a person appointed as a surrogate is no longer able or willing to serve, the person shall 
riotify the appointing authority who shaUaw)oint another surro^ ..,1.1, i_ 

(5) Any person appointed as a surrogate pursuant to this section or any other law shaU not be 
hekl BaWe for actkms taken in good faith on behalf of the parent in protcctmg die special 
cducatk)nalrij^its of the child. . . ^ ^^•i^ 

(6> A person s4)pointed as surrogate shall not be an employe of the appointmg authonty or of tne 
Department of Education. 

(7) Nothing in this section prevents the appointment of a surrogate m a manner otherwise 
provkled by law. . . 

SECTION 13. During the 1979- 1981 biennium, the Department of EducaUon m consultaUon with 
the State Advisory Council for Handicapped ChiWren and organizations representing the interest <rf 
handicapped children, including school districts, shall prepare a plan for recruiting, training and 
appointing surrogates and shaU report on the plan to the Sixty-fijrst 

SECTION 14. In addition to any other rules whic^ may be adopted pursuant to section 3 of this 
1979 Act, the Department of Educatton shall establish by rule procedures for considering and 
obtaining special education for pregnant chiWren. Such rules shall include, but not be limited to, the 
obligation uf thic school district to: . . ^ • 1 

(1) Inform pregnant students and their parents of the students' nghts to special educational 
services under this section and the availability of such services in the school district or education 
service district; ^ . j 

(2) Facilitate the provision of related services, includmg counseling, to pregnant students; and 

(3) Inform pregnant students and their parents of the availability of resources provided by other 
agencies, including health and social services. 

SECTION 15. This Act being necessary for the immediate preservation of the public peace, 
health and safety, an emergency is declared to exist, and this Act takes effect on passage. 
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^ DETERMINATION OF 
EUGIBIUTY FOR SPECIAL 
EDUCATION 

S43.1S3 Definitions for ORS 343* 153 to 
343.187. As used in ORS 343.153 to 343.187: 

(1) 'Decision'* means the decision of the 
hearings officer whidi shall be final unless 
reviewed hy the Superintendent of Public 
Instruction. 

(2) ^Determination" means the determina- 
tion by the s(^uk>I district concerning the 
identification, preplaoement or annual evalua- 
tion, individucJ education plan or placement 
of a handicapped child in a program paid for 
by the district. 

(3) *'Onier^ has the meaning given in ORS 
183.310 to 183.500. 

(4) Tarent- means the parent or legal, 
guardian, other than a state agency, of the 
child or the surrogate for the parent appointed 
pursuant to ORS 343.185. 

(5) **SchooI district** means a common or 
imion high school district, an education ser- 
vice district or a state agenqr or institution 
that is charged with the duty or contracted 
vith by a public agency to care for or educate, 
or both, children apparently eligible for spe- 
cial education. 

. (6) '^perintendent** means the Superin- 
tendent of Public Instruction or the designee 
of the Superintendent of Public Instruction. 
[1979 C.423 f 2 tmacted tn lieu of 343 077)J 

343.155^^ State rules relatmg to eligibU- 
ity. The Department of Education shall estab- 
lish by rule procedures to protect the rights of 
every handicapped child who is eligible for 
speciBl education and every child who there is 
a reasonable cause to believe is handicapped, 
including: 

(1) Rules governing the procedures for the 
appointment of a surrogate for the parent and 
other rules necessary t<r protect the special 
educational rights of the child, which shall 
include but not be limited to: 

(a) Rules applicable whenever the parents 
of the child are imknown or unavailable or 
when there is reasonable cause to believe that 
the child iz handicapped and is a ward of the 
state; and 

(b) Rules prescribing procedures applica- 
ble to situations where a parent is uncoopera- 
tive or «.inresponsive to the special education 
needs ot the child. 

(2) Rules prescribing hearings procedures 
if identification, evaluation, individual educa- 



tion plan or placement is comtested. (1979 c.423 
{3 (enact«>d in lieu of 343.077)] 

343.157 Application for admission to 
special education prograln. (1) At any. time 
a parent who has reasonable cause to lielibve 
that the child is eli^ble for special education 
may apply on behalf of the child to the school 
district wherein the child resides for admis- 
sion of the child into a special education pro- 
gram. 

(2) Hie school district or any employe 
thereof may also initiate the application if the 
district or employe has reasonable cause to 
believe that a child in the district is eligible 
for special education. However, in common or 
union high school districts or education *ser- 
vice districts, employes may initiate the appli- 
cation only pursuant to procedures prescribed 
by the district. (1979 c.423 §4 (enacted in lieu of 
343.077)) 

343.1S0 [Kepealed by 1965 clOO §466J 

343.163 Preplacement evaluation; 
notice of eligibility. (1) Upon receipt of the 
application, the school district shall ^mmenoe 
an appropriate preplacement evaluation of the 
child to determine the eligibility of the child 
for sp^ial edutatipn. The evaluation shall be 
complied xiithin a reasonable time after 
application is made. After the evaluation is 
^ completed, the school district shall notify the 
parent of its determination that the child is 
eligible or not eligible for special education. 

(2) The notice must be in writing, and 
must be provided in the native. language of 
the parent or other mode of communication 
used by the parent, unless it is clearly not 
feasible to do so. If the native language or 
other mode of communication of the parent is 
not a written language, the school district 
shall take steps to insure: 

(a) That the notice is translated orally or 
by other means to the parent in the parent's 
native language or other mode of communica- 
tion; 

(b) That a reasonable effort is made to aid 
the parent in understanding the content of the 
notice; and 

(c) That there is written evidence that the 
requirements of this subsection have been 
met. 

(3) The notice shall indicate whether the 
district intends: 

(a) To place the child in a particular ftpe- 
cial education program; 

(b) To deny such placement; 
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(c) To traiufer the child tc such a pro- 
gram; or 

(c^^ To tran»ff»^ the child from such a pro- 
gram. 

(4) The notice ahall also contain an expla- 
nation of the right of the parent to contest the 
identification, pr^plaoement or annual evalua- 
tion, individual education plan or the intended 
placement of the child and shall request pa- 
rental consent to the intraded placement. If 
the parent constats in writing to the intended 
placement, the child shall be so placed. [i979 

c423 §5 (enacted in lisu cf 343.077)] 

343.165 Procedure ilf parent does not 
consent^ or contests recommendation; 
hearing. (1) If the parent withholds or refuses 
consent to identification^ preplaoement or 
annual evaluation, individxial education plan 
or placement, the school district shall follow 
proc^'-lures prescribed in rules of the Depart- 
ment^ of Education to act when consent is not 
obtained, 

(2) A hearing shall be conducted pursuant 
mles of the Department of Education if th 

parent: 

(a) Contest? the determination of the 
school district concerning identification, pre- 
plaoement or annual evaluation, individual 
ef^Mcation plan or placement; or 

lb) Claims that the result of the determi- 
nation of the district is to deny the child free 
appropriate education. 

(3) The departments rules in subsection 
(2) of this section shall be as consistent as 
possible with the procedui-es applicable to a 
contested case under ORS 183.310 to 163.500 
However, the department's rules shall prohi- 
bit the introduction of any evidence at the 
hearing that has not been disclosed to both 
parties at least five days before the hearing. 
The parent shall be entitled to have the child 
wh^ is the subject of the hearing present at 
the hearing and ve the hearing open to 
the public. 

(4) The schof district may also commence 
the contested proceedings to obtain a 
decision whether its identification, preplace- 
ment or annual evaluation, individual educa- 
tion plan and placement are appropriate or 
whether the result of the determination of the 
district is to provide the child with frtJe appro- 
priate education. (1979 c423 W (onscted ui lien of 
343.077)1 



343.167 Result of hearing. (1) If the 
finding at the hearing held under ORS 
343.165 Ss that the identification, preplaoe- 
ment or annual evaluation, individual educa-* 
tion plan and placement by the district are 
appropriate and that the child is being provid- 
ed a free ai^roinriate education, the h^iings 
officer shall decide in support of the determi- 
nation of the district. 

(2) If the finding at the hearing is that the 
identification, ^replacement or aAnual evalua- 
tion, individual eilucation plan or placement is 
not appropriate or that the diild is not being 
provided a free appropriate education, the 
hearings officer shall decide that the school 
district shall revise or modify its ple^sement in 
order to provide the child with a free appnqwri- 
ate education. 

< (3) The decision shall be entered not later 
than 45 days after the request for hearing is 
filed imless an extension has been granted by 
tlie hearings officer at the request of the par- 
ent or the school district. Copies of the deci- 
sion shall be sent to the parent and to the 
school district accompanied by a statement 
describing the method of appealing the deci- 
sion. Any hearings held under ORS 343.165 
must be conducted by an independent hear- 
ings 6fficiT who is not a regular employe of 
the school district or the Department of Edu- 
cation. \ 1979 c 423 §7'(enactpd in lieu of 343 077)1 

343.170 (UepeaW by lB6o c 100 §456] 

343 73 Parental rights; costs. (1) 
Not*irithstanding the limitation on acce^id to 
records under ORS 192.410 to 192.500 and 
336.185 to 336.215, thr parent is entitled at 
any reasonable time to examine all of the 
records of the school district pertaining to 
placement of the child. 

(2) Any parent is entitled to obtain an 
independent evaluation either before r^r dur- 
ing tt\e con*^*5ted case proceedings under ORS 
343.165 or before or during an appeai to the 
Superintendent of Public Instruction under 
ORS 343.175. if: 

(a) The parent disagrees with the identifi- 
cation, preplaoement or annual evaluation, 
indiiddual education plan or placement of the 
child by the district; and 

fl>) The parent claims that the child is 
entitled to but is not being provided a free 
appropriate education. - 

(3) If the hearings officer under ORS 
343165 or the Superintendent of Public In- 
struction under ORS 343.175 decides that the 
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indbpendent evaluation requires the determi- 
nation of the school district to be revised sig- 
nifieantly. the parent is entitled to#iave the 
costs of the independent evahiation that are 
incurred by the parent paid for by the school 
district However, no diild i^entitled to be the 
subject of more than oke Jnobpendent evalua- 
tion paid for by the district in any given 
school year. 

(4) If the parent is unable to pay for an 
independent evaluation or seeks a second 
independent evaluation, and the Department 
of Education decides that the parent is unable 
to i>ay for such an evaluation and has cause to 
seek such an ^valuation, the department may 
pay for an independent evaluatipn. 

(5) If the department pays for an indepen- 
dent evaluation that produces the vf Hilt de- 
scribed in mbsectidn (3) of this section, then 
the department may bill the school district for 
the cost of the independent Evaluation so long 
as the district has not already ^id the costs of 
an independent evaluation of the particular 
child during the current school year: ii979 
C.423 §8 (enactod fii Heu of 343 077)] 

343.175 Review by Superintendent of 
Public Instruction; otier; appeal. ^1) Not- 
withstanding ORS 183.480, the decision of the 
hearings officer under ORS 343.165 shall be 
review^, by the Superintendent of Public 
Instruction: 

(a) (Jpon request therefor by the parent; 

(h) If the school district refuses to accept 
the decision of the hearings officer £ id noti- 
fies the Superintendent of Public Instruction 
of that refusal; or 

(c) If the school district fails to implem»>nf. 
the decision within 10 days and the supenn- * 
tendent is notified of that failure b> the par- 
ent, unless the superintendent extends the 
time in exceptional cases fov' a reasonable 
' period. 

(2) The superintendent shall conduct an 
inipartial revie\^, examining the entire record 
of the hearintr and determining whether the 
procedure at the hearing was consistent with 
the requirements of law. The superintendent 
rnay seek additional evidence to be presented 
if the superintendent finds the record to be 
inadequate. The parent and the school district 
shall be given an opportunity to present writ- 
ten and oral argument, or both. 

(3) At the conclusion of the review, the 
superintendent shall enter a written final 
order modifying, sustaining or reversing the 
decision of the hearings officer: 

(4) The orde entered under this section 



shall be. entered not later than 30 days after 
receipt of th^ request for the review imless an 
f'xtension Aas been granted by the.superintea« 
dent upon the request of the p^^^ d or the 
school district. 

(5) Either the parent or the school district 
may appeal the order of the cuperintendent to 
the Court of Appeals under ORS 183.480. 

[1979 C.423 $9 (enacUxl in lieu of 343 077)] 

343.177 Effect -^of contest of place- 
ment; change placement; temporary 
exclusion of qhild* (l)'!f the placement of the 
child has been contested underORS 343.165: 

(a) The child shall remain in the then 
current educational program placement until 
the proceedings are completed if the child is in 
an educational progrsim. 

(b) The child shall be placed with the 
consent of the parent in a program provided or 
selected by the (Jistrict at the district's ex- 
panse » ntil the proceedings are completed if 
applying for initial admi&3iorf to a public 
school. 

(2) The provisions of paragraphs (a) and 
(b) of subaectioh (1) of this section do not 
apply if the parent and the school district 
agree to temporaiy placement in some other 
program. 

(3> After completion of the proceedings as 
described in ORS 343.165 to 343.175, the 
decision regarding placement of the child 
shall be considered fmal unless the placement 

is changed: 

(a) Pursuant to the annual evaluation of 
the individual educational program of the 
child; 

(b) By agreement of the parent and the 
school district; 

(c) If a significant change occmts in the 
condition of the chil'\ - .^ 

(d) If there is new or additional significant 
evidence that the identification, preplace- 
ment, annual or .independent evaluation, the 
individual education plan, or placement of the 
child is not consistent with a free appropriate 
education for that child. 

(4) Nothing in ORS 343.1G3 to 343.177 is 
intended' to prevmt the temporazy exclusion 
of a child from-liie public schools if the condi- 
tion or conduct of the child constitutes an 
inuninent dan, ^ to the health or safety of the 
child or others. However, no pregnant child 
shall be excluded from the public schools 
solely on the basis of pregnancy. (i979 c.423 §10 
(enacted m heu of 343.077)] 

:M3.1S0 ri^peaJed by 1965 c.lOO ^458] 



ERIC 



59 

56 



543.183 Effect or school district f^- 
ure to comply. (1) In addition to and not in 
lieu of any other sanction that may be im- 
posed against a noncomplying school district, 
the Department of Education may withhold 
all or any part oi the funds otherwise due a 
district for special education until the district 
complies with the requirements of ORS 
343.153 to 343.185. 

(2) If the Department of Education finds 
that the school district has refused to pay for 
the indept?adent evaluation when the results 
thereof require<l the determination of the 
school district to be revised significaixtly, the 
department may withhold from fundi* du<* the 
district for special education an amount-not to 
exce<^d the expense incurred by the parent in 
obtaining the independent evaluation The 
department shall use the funds thus withheld 
for payment of the costs of the independent 
evaluation [1979 c 423 §ll (enacted m lieu of 
3 13 077)1 

343, ia5 Recruitment and appoint- 
ment of surrogate parents; liability; quali- 
fication. (1) The Department of Education, in 
coop^'ration with the State Advisory Council 
for Handlcapp^id Children, shall consult with 
othf-r oriiani/aru/ns that represent the inter- 
e«*s of handicapped children io secure nomi- 
nations of persons to serve as surrogates The 
nominees must then be approved by the De- 
partment of Education and the department 
shall maintain a list of approved nominees 
that shall be made available to school dis- 
tricts. Appointments of surrogates by other 
than school districts are not required to be 
made from the approved list. However, an 
appointing authority which does not use the 
list must assure that the surrogate is indepen- 
dent and unbiased. A surrogate so appointed 
may he challenged for bias. The department in 
cooperation with the council shall establish 
procedures to insure that surrogates have or 
can acquire the necessary knowledge and 
skills to represent the parent to protect the 
special educational rights of the child. 

(2) Whenever the parents of the child are 
unknown or unavailable or when there is 
reasonable cause to believe the child is handi- 
aipped, and is a ward of the state, the school 
district shall appoint an individual to serve as 
a surrogate. The individual must be on the 
approved list of nominees, as provided in 
subsection (1) of this section, and shall ac*, as 
a surrogate for the parent or guardian of the 
child in protecting the special educational 
rights of the child. It the district is unwilling 
or unab!e to do so, the Department of Educa- 



tion shall appoint an individual to act as a 
surrogate. A child is entitled to have^a surro- 
gate appointed to serve until the child is 21 
years of age or until the child is determined to 
be no longer eligible for special education. 

(3) Wheie a parent in writing consents 
thereto, a surrogate may be appointed in 
situations other than those described in sub- 
section (2) of this section. 

(4) If a person appointed as a surrogate is 
no longer able or willing to serve, the person 
shall notify the appointing authority who 
shall appoint another surrogate. 

(5) Any person appointed as a surrogate 
pursuant to this section or any o*her law shall 
not be held liable for actions taken m good 
faith on behalf of the parent in protecting the 
special educational rights of the child. 

(6) A person appointed as surrogate shall 
not be an employe of the appointing authority 
or of the Department of Education. 

(7) Nothing in this section prevents the 
appointm*?nt of a surrogate in a manner other- 
wise provided by law. !1?»79 c4i\'i (enat-UHl m 

heu of :M3 077)1 

343.187 Rules governing special edu- 
cation for pregnant children. In addition to 
any other rules which may be adopted pur- 
suant to ORS 343.155, the Department of 
Education shall establish by rule procedures 
for considering and obtaining special educa- 
tion for pregnant children. Such rules shall 
include, but not be limited to, the obligation of 
the school district to: 

(1) Inform pregnant students and their 
parents of the students' rights to special edu- 
cational services under this section and the 
availability of such services in the school 
district or education service district; 

(2) Facilitate the provision of related 
services, including counseling, to pregnant 
c;tudents; and 

(3) Inform pregnant students and their 
parents of the availability of resources provid- 
er other agencies, iii^luding health and 
social services. {1979 c.423 §14 fenacted m l»eu of 
343077)] 

043.190 (Repealed by 1965 c 100 §456] 

343.193 Duty to report when child 
appears handicapped; effect of report. (1) 
Any public or private official having reason- 
able cause to believe that any child with 
whom the official comes in contact officially is 
a handicapped child who is eligible for but not 
enrolled in a special education program shall 

60 



report to the Suporintmdent of Public Inatruc- 
tion the diild's namt and the facts leading the 
official to the belief. 

(2) Nothing in ORS 44.040 shaH affect the 
duty to report inqxiaed by subeiKtion (1) of 
this secticm except that a physician, licensed 
psychologist, clergyman or attorney shall not 
be required to report infcNrmation ocmununi- 
cated by an adult if such information is privi- 
leged under ORS 44.040. 

(3) Upon receip| of a report under subsec- 
tion (1) oi this section, the Superintendent of 
Public Instruction shall verify whether the 
child is enrolled in a q;)ecial education pro- 
gram and may cause an investigation, includ- 
ing an evaluation under ORS 343.227, to be 
mad<9 to determine whether the child is eligi- 
ble Jor a prqsram under ORS 343.221 or 
343.236. 

(4) As used in this section, **public or pri- 
vate official** has the meaning given in OUS 

418.740. (1979 e.836 §6) 

343.200 [Repealed by 1965 c.lOO H56i 
343^10 [RepeaM by 1955c.721 §1] 
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581-15-005 Definitions • 

The follcwing definitions apply to Oregon Administrative Rules 581-i:-015 
through 1-15-201, unlfess the context requires otherwise; 

(1) "Consent" means that: 

(a) The parent has been fully informed of all information relevant 
to the activity for which consent is sought, in the parent's 
native language or other mode of communication; 

(b) The parent understands and agrees in writing to the carrying 
out of the activity for which consent is sought, and the consent 

^describes the activity and lists the records (if any) which will 
be released and to whom; ana 

(c) The parent understands that the granting of consent is voluntary 
on the part of the parent and may be revoked at any time. 

(2) "Decision" means tfie decision of the hearing officer, which shall 
be final unless reviewed by the State Superintendent of Public 
Instruction. 

(3) "Determination" means the determination by the school district con- 
r-jrning the identification, preplacement or annual evaluation, 

J ■individualized educational plan or placement of a handicapped child in 
a program paid for by the district. 

(4) "Evaluation" means procedures used to ascertain the aptitude and 
achievement of the child, as well as to determine whether the child is 
handicappeol, and the nature and extent of the special education that 
the child needs. The term refers to procedures used selectively with 
the individual child and does not include basic tests administered to 
or procedures used with all children in school, grade, or class. 

(5) "Handicapped children" Includes children who require special education 
in order to obtain the education of which they are capable, because of 
mental, physical, emotional or learning problems. These groups 
include, but are not limited to those categories that traditionally 
have been designated: mentally retarded, hard of hearing, deaf, 
speech impaired, visually handicapped, seriously emotionally dis- 
turbed, orthopedically impaired, other health impaired, children with 
specific learning disabilities, and individuals who ,»re pregnant. 

(a) "Deaf" means a hearing ■ impairment which is so severe that the 
child's hearing, with amplified sound, is nonfunctional for the 
purposes of educational performance. 

(b) "Deaf-blind" means concomitant hearing and visual impairments, 
the combination of which causes such severe communication and 
other developmental and educational problems that the child cannot 
be accommodated in special education programs designed solely for 
deaf or blind children. 

(c) "Hard of hearing" means a hearing condition which 1c runctiona" 
with or without amplified sound, and adversely affects a child's 
educational performance. i 

(d) "Mental retardation" refers to significantly subaverage general 
intellectual functioning existing concurrently with deficits in 
adaptive behavior and manifested during the developmental period. 
(A) Educable mentally retarded means a child: 

(1) Who has mild retardation, 

(11) Whose intelligence test score ranges between 2 and 3 
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standard deviations below the norm on a standardised 
individual test, and 
(iii) Who fully meets eligibility criteria under OAR 581-15-0^1 
(7). 

The approved cost of special education programs for educable 
mentally retarded children will be reimbursed from the Oregon 
Department of Education under provisions of OAR 581-15-046. 
(B) Trainable mentally retarded means a child: 

(i) Who has a moderate, severe, or profound level of mental 
retardation, 

(ii) Whose intelligence test score is 3 standard Deviations 
below the. mean on a standardized individual test, and 
fiii) Who fully meets eligibility criteria under OAR 581-15-051 

The approved excess cost of special education programs for 
trainable retarded children will be reimbursed from the Oregon 
Men 1 Health Division under provisions of ORS 430.780. 

(e) "Multihandicapped" means concomitant impairments (such "as mental- 
ly retarded-blind, mentally retarded-orthopedically impaired,) the 
combination of which causes such severe educational problems that 
the child cannot be accommodated in special education programs 
Solely for one of the impairments. The term does not include 
children who are deaf -blind. 

(f) "Orthopedically impaired" means a severe orthopedic impairment 
which adversely affects a child's educational performance. The 
term includes impairments caused by congenital anomaly (e.g., 
clubfoot or absence of son* member), impairments caused by disease 
(e.g., polion\yelitis or bone tuberculosis) and impairments from 
other causes (e.g., fractures or burns which cause contractures, 
amputation or cerebral palsy). 

(g) "Other health impaired" means limited strength, vitality, or 
alertness, due to chronic or acute health problems such as a heart 
condition, tuberculosis, rheumatic fever, nephritis, asthma, 
sickle cell anemia, hemophilia, epilepsy, lead poisoning, leu- 
kemia, or diabetes, which adversely affects a child's educational 
performance. 

(h) "Seriously emotionally disturbed" means an emotional problem 
which affects a child's educational performance to the extent that 
the child cannot make satisfactory progress in the regular school 
program. The seriously emotionally disturbed child exhibits one 
or more of the following characteristics over an extended period 
of time and to a marked degree: ^ 

(A) An inability to learn at a rate commensurate with the child s 
intellectual, sensory-motor, and physical development; 

(B) An inability to establish or maintain satisfactory interper- 
sonal relationships with peers, parents, or teachers; 

(C) Inappropriate types of behavior or feelings under normal 
circumstances; 

(D) A variety of excessive behaviors ranging from hyperactive, 
impulsive responses to depression and withdrawal; or 

tE) A tendency to develop physical symptoms, pains, or fears 
associated with personal, social, or School problems. 

(i) "Specific learning disability" means a disorder in one or more of 
the bf-sic psychological processes involved in understanding or in 
using language, spoken or written, which may manifest itself in an 
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Imperfect ability to listen, think, speak, read, write, spell Ir 
do mathematical calculations. Children with a specific learning 
disability are, unable to profit from regular classroom methods and 
materials without special educational help, and are, or will 
become, extreme underachievers. These deficits may be exhibited 
in mild to severe difficulties with perception (the ability to 
attach meaning to sensory stimuli), conceptualization, language, 
memory, motor skills, or control of attention. Specific learning 
disability includes such conditions as perceptual handicaps, brain 
injury, dyslexia, minimal brain dysfunction, and developmental 
aphasia. The term does not include children who have learning 
problems which are primarily the result of visual, hearing, or 
motor handicaps, mental retardation, emotional disturbance, or 
environmental, cultural, or economic disadvantage, 
(j) "Speech impaired" means a communication disorder, such as a 
language impairment, stuttering, impaired articulation, or a voice 
impairment, which adversely affects a child's educational perfor- 
mance. 

(k) "Visually handicapped" means a visual impairment which, even with 
correction, adversely affect^ a child's educational perfcnnance. 
The term includes those children who are partially sighted or 
blind. 

(6) "Independent educational evaluation" means an evaluation that Is 
not conducted by the public agency responsible for the education of 

, the child in question. 

(7) "Independent educational evaluator" is a certified or licensed profes- 
' sional examiner who js not a regular employe of the public agency 

responsible for the education of the child in question. 

(8) "Individualized educational program" 'means an educational plan which 
is developed and implemented under OAR 581-15-064 through 581-15-069 
for each handicapped child. 

(9) "Individual having educational knowledge of the child" means the 
child's teacher, counselor or other person employed by the school 
district or other agency involved in the education or care of the 
child who, by professional training or skill and by acquaintance with 
the child, is in a position to make a professional judgment concerning 
the child's need for special education. 

(10) "Nati,-^ language" with reference to a person of limited English- 
spea;:ing ability means the language normally used by that person or, 
in the case of a child, the language normally used by the parent 
of the child. 

«> 

(11) "Order" has the meaning given in ORS 183.310 to 183.500. 

(12) "Parent" means the parent or legal guardian, other than a state 
agency, of the child or the surrogate for the parent appointed 
pursuant to ORS 343.153. 

(13) "Personally identifiable" means information that includes: 

(a) The name of the child, the child's parent or other family member*, 

(b) The address of the child, 
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(c) A personal identifier, such as the child's social sacurity number 
or student number, and ^ 

(d) A list of personal characteristics or other information which 
would make it possible to identify the child with reasonable 
certainty. 

(14) "Private educational agency*" means the educational component of 
those agencies listed in ORS 343.960(1) or the agency furnishing 
such components to the agencies listed therein, and private^ schools 
with which school districts tftntract for the provision of special 
education to handicapped children pursuant to ORS 343.221(4). 

(15) "Private school" means an educational institutioa or agency not 
operated by a public agency. 

(16) "Regular school year" means the time in which pupils are normally 
enrolled in an annual period 4'xclusive of ai.y distinct extra or 
special session, such as separate summer sessions. 

(17) "Related services" includes transportation and such developmental, 
corrective and other supportive services (including speech pathology 
and audiology, psychological services, physical and occupational 
therapy, special equipment, reader service, volunteer services to 
enhance special educational programs, recreation, and medical and 
counseling services, except that such medical services shall be for 
diagnostic and evaluation purposes only) as may be required to assist 
a handicapped child to benefit from special education, and includes 
early identification and assessment of handicapping conditions in 
children. 

(18) "School District," as used in ORS 343.153, means a common or union 
high school district, an education service district or a state agency 
or institution that is charged with the duty or contracted with by a 
public agency to care for or educate, or both, children apparently 
eligible for special education. 

(19) "Special education" means instruction specially designed to meet the 
unique needs of a handicapped child, including regular classroom 
Instruction, instruction in physical education, home instruction, 
related services, and instruction in hospitals. Institutions and 
special schools. 

(20) "Superintendent" means the State Superintendent of Public Instruction 
or the designee of the State Superintendent of Public Instruction. 

(21) "Surrogate Parent" means an individual who acts in place of a parent 
in safeguarding a child's rights in the special education decision- 
making process when the parent is unknowi., unavailable, or the child 
is a ward of the state, and the chila is handicapped or is suspected 
of being handicapped^ 

(a) "Unknown" means the parent cannot be identified or ascertained by 
diligent inquiry. 

(b) "Unavailable" means the public agency, after reasonable efforts, 
cannot discover the whereabouts of a parent. 
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(22) "Placement" means educational placement, not social service placement, 
by 2 state agency. 

(23) "Substitute care provider" means private agency as defined in ORS 
418.205(1). 

Statutory Authority: ORS 343.055 



581-15-075 Prior Notice Required for Identification, Evaluation, or Placement 

(1) Written prior notice shall be given to the parent, substitute care 
provider, or state agency which has legal guardianship of a child, 
within a reasonable period of time before a school district proposes 
to initiate or change, or refuses to initiate or change, the identifi- 
cation, preplacement or annual evaluation, individualized educational 
plan, educational placement of the child, or the provision of a free 
appropriate public education to the child. 

(2) Content of the written prior notice shall include: 

(a) A description of the action proposed or refused by the school 
district; 

(b) An explanation of why the district proposed or refused to take 
the action; 

(c) A description of any options which the school district considered 
and reasons why those options were rejected; 

(d) A description of each evaluation procedure, test, record, or 
r«port which is directly relevent to the proposal or refusal; 

(e) A description of any other factors which are relevant to the 
school district's proposal or refusal; and 

(f) A description of all of the procedural safeguards available to the 
parent which include the right to: 

(A) Inspect and review all educational records with respect to the 
identification, preplacement or annual evaluation, individual- 
ized educational plan and educational placement of the child, 
and the provision of a free appropriate public education to 
the child; 

(B) A response from the participating agency to reasonable 
requests for explanations and interpretations of the child's 
recortte ; 

(C) Request that the school district provide copies of the records 
at a reasonable cost unless the fee would effectively prevent 
the parent from exercising the right to i-^^oect and review the 
records in which case the copies shall be provided without 
cost to the parent; 

(D) Have a representative of the parent inspect and review the 
records; 

(E) Obtain an independent educational evaluation of the child 
pursuant to OAR 5^1-15-094; 

(F) Request from the school district information about where an 
independent educational evaluation may be obtained; 

(G) Refuse consent for preplacement evaluation; 

(H) Refuse consent for initial placement of the handicapped child 
in a program providing special education and related services; 

(I) Initiate an impartial due process hearing related to a pro- 
posal or refusal to initiate or change the identification, 
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preplacement or>annual evaluation, individualized educational 
plan or educational placement of the child, or the provision 
of a free appropriate public education to the child. If the 
parent desires a hearing the school district must be notified 
. within 20 days of the date the prior notice was mailed to the 
parent; . 

(J) Be informed of any free or low-cost legal and other relevant 
services available in the area; 

(K) Request a list of the types and locations of educational 
records collected, maintained, or used by the school district; 

(L) Request amendment of the child's educational records if there 
is reasonable cause to believe that they are inaccurate, 
misleading, or otherwise in violation of the privacy or othep- 
rights of the child. If the school district refuses this 
request for amendment, it shall notify the parent within a 
reasonable time, not to exceed 30 days, and advise the parent 
of the parent's right to a hearing; 

(H) Request a hearing to challenge information in the child s 
educational records to insure that they are not inaccurate, 
misleading, or otherwise in violation of the privacy or other 
rights of the child; . 

(N) Refuse consent for the disclosure of personally identifiable 
information related to the child to anyone other than school 
officials or person acting in an official capacity for the 
school district collecting or usinn the information; 

(0) Refuse consent for the use of personally identifiable inforrta- 
tion related to the chil'1 for any purpose other than the 
identification, preplacement or annual evaluation, individual- 
ized educational plan or educational placement of the child, 
or the provision of a free appropriate public education to the 
child; and 

(P) Request the destruction of personally identifiable information 
collected, maintained, or used by the school district when it 
is determined by the school district to be no longer needed to 
provide educational services to the child under the provisions 
of this rule. However, the required contents of the permanent 
record must be retained in accordance with the provisions of 
OAR 581-22-258. 

(3) The prior notice must be: , u-. • j 

(a) Written in language understandable to the general public; and 

(b) Provided in the native language of the parent or other mode 
of communication used by the parent, unless it is clearly not 
feasible to do so. 

(4) If the native language or other mode of communication of the parent is 
not a written language, the school district shall take steps to insure 
that: ^ ^ , 

(a) The notice is translated orally or by other means to the parent in 
the parent's native language or other mode of communication; 

(b) A reasonable effort is made to aid the parent in understanding the 
content of the notice, and . ^ ^. ,»\, \ 

(c) There is written evidence that the requirements in Section l4)ia} 
and (b) have been met. 

Statutory Authority: ORS 343.055, 343.163 and 343.173 
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581-15-080 Notice of Hearing and Hearing Rights 

(1) Upon receipt of a written request by a parent, or the school district 
for a hearing regarding the identification, preplacement or annual 
evaluation. Individualized educational plan, educational placement of 
a child or the provision of a free appropriate public education to 
child, the school district board shall appoint a hearing officer, in 
accordance with OAR 581-15-096, to conduct the. hearing and shall 
provide a notice to the parties of the hearing. The notice shall be 
served personally, or by registered or certified mail. 

(2) Content of the notice shall Include: 

(a) A statement of the time and place of the hearing; 

(b) A statement of the authority and jurisdiction under which the 
hearing is to be held; 

(c) A reference to :he particular sections of the statutes and rules 
involve^ 

(d) A shor^and plain statement of the matters asserted or charged; 

(e) A statement that, during the pendence of any administrative or 
judicial proceeding, the child shall remain in the present 
educational placement unless the school district and the parent 
agree otherwise for the provision of appropriate educational 
services. If applying fc* initial admission to a public school 
the child, with consent of the parent, shall be placed in a 
program pravided or selected by the district at the district's 
expense until all proceedings are completed. The school district, 
however, may temporarily exclude the child if the condition or 
conduct of the child constitutes an imminent danger to the health 
or safety of the child or to others; 

(f) A statement that any party to a hearing has the right to: 

(A) Be accompanied and advised by counsel and by individuals who 
have special knowledge or training with respect to the problems 
of handicapped children, 

(B) Present evidence and confront, cross-examine, and compel the 
attendance of witnesses, 

(C) Obtain a written or electronic verbatim record of the hearing 
at a reasonable cost, and 

(D) Obtain a copy of the hearing decision; 

(g) A statement that the parent involved in a hearing must be given 
the right to: 

(Aj Have the child present who is the subject of the hearing, and 
(B) Cpen the hearing to the public. 

(3) The notice must be: 

(a) Written in language understandable to the general public; and 

(b) Provided in the native language of the parent or other mode 
of communication used by the parent, unless it is clearly not 
feasible to do so. 

(4) If the native language or other mode of communication of the parent Is 
not a written language, the school district shall take steps to 
insure that: 

(a) The notice is translated orally or by other means to the parent in 
his or her native language or other mode of communication; 

(b) A reasonable effort is made to aid the parent in understanding the 
content of the notice; and 
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(c) There is written evidence that the requirements in Section (4)(a) 
and (b) havci been met. 

Statutory Authority: ORS 343.055, 343.163 and 343.165 



581-15-081 When Hearing May be Requested 

(1) A parent or the school district may request a hearing when either 
party does not agree with the identification, preplacement or annual 
evaluation, individualized educational plan, educational placement of 
a child, or the provision of a free appropriate education to a child 
who may be handicapped, and the school district may request a n|aj;i;9 
when a parent refuses to give consent pursuant to OAR 581-l'5-039. 

(2) If requested by a parentor if a parent or the school district 
initiates a hearing, the school district shall inform the parent of 
any available free or low-cost legal and other relevant services. 

(3) If an eligible handicapped child in the custody of the Children's 
Services Division is receiving educational services pursuant to ORS 
343*960, and if the parent requests a hearing, the hearing shall be 
conducted by the Children's Services Division. 

Statutory Authority: ORS 343.055 and 343.165 



581-15-084 Failure to Appear at a Hearing 

(1) When a parent, having requested a hearing, fails to appear at the 
specified time and place, the hearing officer shall encer a decision 
which support' the school district action. 

(2) The decision supporting the school district action shall set forth the 
material on which the action is based, or the material shall be 
attached to and /hade a part of the decision. 

Statutory Authority: ORS 343.055 and ORS 183.415(5) 



581-15-085 Subpoenas and Depositions 

(L) Subject to paragraph (2) a hearing officer may upon request by either 
party issue subpoenas to compel the attendance of witnesres. 

(2) Before issuing subpoenas to the requesting party, the hearing officer 
may reauire a showing of need, general relevancy and the evidence to 
be given by the witness to be within the reasonable scope of the 
proceedings. 

(3) On petition of ar\y party, the hearing officer may order the testimony 
of any material witness to be taken by deposition in the manner 
prescribed by ORS Ch 45 for depositions in civil cases. The petition 
shall Include: = ^ ^ ^ w 

(a) The name and address of the witness whose testimony is desired; 

(b) A showing of materiality of the testimony; and 
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^ (c) A request for an order that the testimony of the witness be 
taken before an officer named in the petition for that purpose. 

(4) If the hearing officer issues an order for the taking of a deposition 
and the witness resides in this state and is unwilling to appear, the 
hearing officer may issue a subpoena as provided in paragraph (1) 
requiring the witness's appearance before the officer taking the 
deposition. 

{a) Any witness appearing pursuant to subpoena, other than parties or 
officers or employes of the school district, shall be tendered fees 
and mileage as prescribed by law in civil actions. The party request- 
ing the subpoena shall be responsible for service of the subpoena and 
•tendering the fees and mileage to the witness. 

Statutory Authority: ORS 343.055, 343.155, 183.425 and 183.440 



581-15-087 Evidence 

(1) Evidence of a type commonly relied upon by reasonably prudent persons 
in conduct of their serious affairs snail be admissible, except 
evidence which has not been disclosed to both parties at least five 
days before the hearing. 

(2) Upon objection by a party the hearing officer may exclude evidence 
which the hearing officer finds to be irrelevant, immaterial, or 
unduly repetitious. 

(3) Evidence objected to may be received by the hearing officer with 
rulings on its admissibility or exclusion to be made at the time 
a final order is issued. 

Statutory Authority; ORS 343.055, 343.165 and 183.450 



581-15-088 Decision of Hearing Officer 

(1) The decision of the hearing officer in a contested case shall be 
made pursuant to ORS 343.167. 

(2) The decision shall be entered not later than 45 days after the request 
for hearing is filed unless an extension has been granted by the 
hearing officer ?t the request o-. the parent or the school district. 

(3) A copy of the hearing decision shall be sent to the parent and school 
district accompanied by a statement describing the method of appealing 
the decision. 

(4) The school district shall submit a copy of the hearing decision to 
the Executive Secretary, State Advisory Council for Handicapped 
Children, Oregon Department of Education. 

(5) If the hearing was a closed hearing the district shall delete per- 
sonally identifiable information before sending a copy of the hearing 
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decision to the Executive Secretary, State Advisory Council for 
Handicapped Children. 

Statutory Authority: ORS 343.055 and 343.167 



581-15-092- ^ ^ , ^ , ^ 

(1) Upon request parties are entitled to a verbatim electronic recording 
or a written transcript of the record of hearing. 

(2) The requesting party may be charged the cost of recordings and 
transcripts furnished unless the charges therefor are reduced or 

*' waived in the manner prescribed by ORS 183.415(10). 

Statutory Authority: ORS 343.055, and 183.415(8) 



581-15-094 . , 

(1) If a parent disagrees with the identification, preplacement or annual 
evaluation* individualized educational plan, placement of the child or 
the provision of a free appropriate education to the child the parent 
may request that an independent educational evaluation be made. The 
cost of the independent evaluation shall be paid in accordance with 
ORS 343.173. If a hearing regarding the child has been requested, the 
request for an independent educational evaluation may be made either 
before or during the contested case proceedings, or before an appeal 
to the State Superintendent of Public Instruction. 

(2) Before an independent educational evaluation is made, the school 
district may initiate a hearing, as provided in ORS 343.165, on the 
issue of the appropriateness of its educational evaluation of the 
child. 

(3) The results of an independent educational evaluation: 

Uy Shall be communWated promptly to the school district; 

(b) btiall be considered by the school district with regard to any 
further action taken concerning the child; and 

(c) May be presented as evidence at a subsequent hearing regarding 
placement of the child. 

(4) Whether an independent educational evaluation is requested or not, the 
parent shall be given an opportunity to examine all records with 
respect to the identification, preplacement or annual evaluation, 
individualized educational plan and educational placement of the 
child. 

(5) The school <listrict shall maintain a list of public and private 
agencies from which an independent educational evaluation may be 
obtained and shall furnish the list to the parent upon request. 

(6) If a hearing officer requests an independent educational evaluation 
as a part of a hearing, the evaluation shall be at school district 
expense if the independent evaluation requires the determination by 
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the school district to be revised significantly and t,he child was not 
the subject of another independent evaluation paid for by the district 
jn a given year. 

Statutory Authority: ORS 343.055, 343.167, and 343. 173 , 



581-15-099 Surrogate Parents ^ 

(1) As defined in ORS 343.153 each school district shall insure that the 
rights of a child are protected when: 

(a) The parent^ as defined In OAR 581-15-005(8), cannot be identified; 

(b) The school district, after reasonable e/forts^ cannot discover 
the whereabouts. of a parent; or 

(c) The child Is a ward of the state and there Is reasonable cause to 
believe the chllo Is handicapped. 

(2) A surrogate -*arent shall be appointed in the manner prescribed in 
ORS 343.185. 

e 

(3) In determining the need for * surrogate, the schoo'^ district shall 
consider whether It is likely to take any action rec^^rding the child 
which WDuld ranulre notice to tue parents, substitute care provider, 
or state agency which has legal guardianship under OAR 581-15-075. 

(4) An appointed surrogate parent shall be given written prior notice 
by the schOv^l district of any proposal to initiate, change, or refusal 
to Initiate or change the identification, preplacement or annual 
evaluation, individualized educational plan, educational placement of 
the child, or the provision of a free appropriate public education to 
the child. 

I 

(5) Criteria for selection of a surrogate shall insure that the surrogate 
Is: 

- (a) Not an employe of the Oregon Department of Education; 

(b) Nut an employe of a public agency involved in the education or 
care of tue child; 

(c) Free of any conflict af interes^t that would interfere with repre- 
senting the cMld^s special education Interests. 

(6) A surrogate shall not be considered an employe of a school district 
solely on the basis that the surrogate is compensated from public 
funds. 

(7) The duties of the surjrogate p^ent are to: 

(a) Protect the special education rights of the child; 

(b) Be acquainted with, the child's handicap and the child's special 
eoucation needs; 

(c) Represent the child In all matters relating to the identification, 
preplacement ortannual evaluation, individualized educational plan 
and educational placerftent of the child; and 

(d) o Represent the child In. all matters relating to the provision of a 

free appropriate public education to the child. 

(8) Pursuant to ORS 343.185 a parent may give written consent for a 
surrogate to be appointed when: 




(a) A parent does not wish to participate or circumstances clearly 
make it not feasible for the parent to participate in protecting 

• the special education rights of the child; or 

(b) The pat ant lives at such a distance from the child's educational 
' placemer -. that it is not practicable to participate in protecting 

the special education rights of the child. 

.(9) A request for change or termination of assignment as surrogate may 
be made when: 

(a) The person appointed as surrogate is no longer willing to serve; 

(b) The child reaches 21 years of age or the child's elementary/ 
secondary schooling is terminated; 

(c) The child is no longer eligible for special education services; 

(d) The legal gu?.rd<anship of the child is transferreo to a person 
who is able to carry out the role of the parent; 

(e) The parent, who was previously unknown or unavailable, is now 
known or available; or 

(f) The appointed surrogate is no longer eligible.. 

(10) Pursuant to ORS 343.185 a person appointed as surrogate shall not be 
held liable for actions taken in good faith on behalf of the parent 
'in protecting the special education rights of the child. 

(11) The fchool district shall not appoint a surrogate when the parent- is 
uncooperative or unresponsive to the special education needs of the 
child. 

Statutory Authority: ORS 343.055 and 343.185 



581-15-100 Special Educa'tion for Pregnant Individuals 

(1) School districts shall insure that pregnant individuals receive such 
special education services as -temporarily necessitated by their 
condition. 

. 

(2) Special education and. related -services for pregnant individuals 
shall be consistent with the requirements in ORS 343'.187. 

Statutory Authority: ORS 343.055 and 343.187 



581-15-105 Administrative Review of Local Dist-ict Hearing Decisio/i 

(1) The decision of the hearing officer under OAr. 581-15-088 shall be 
reviewed by the State Superintendent of Public instruction: 

(a) Upon 'request by the parent; , . . - *u 

(b) If the school district refuses to accept th3 decision of the 
hearing officer and notifies the State Superintendent of that 
refusal ; or 

(c) If the school . district fails to impleme"* the decision within 
10 days "and the State Superintendent is no tfied of that failure 
by the parent, unless the State Superintendent extends the time in 
exceptional cases for a reasonable period. 

(2) A petition to review the hearing officer's decision shall be filed 
by the parent with the State Superintendent of Public Instruction 



within 20 days of the date of the decision. The petition shall be 
served on all parties and on the State Superintendent personally or by 
certified mail. ^ j 

(3) The petition to review shall specify the reasons ^or the request 
the alleged procedural pr substantive errors and omissions in the 
hearings record and in the hearing decision, a request for oral argu- 
ments, if desired, and any legal arguments to support the appellant's 
position. 

(a) Within 15 days of the date on which the petition for review 
is filed, the respondent may file a response to the petition. The 
response shall speak to the issues raised in the petition. The 
response shall be served on all parties and the State Superinten- 
dent personally or by certified mail. 

(4) If an oral argument is requested .by either party, and granted by the 
State Superintendent; the Superintendent may hear such oral argurents 
within 10 days after the respondent's response is due. Oral arguments 
shall be conducted at a time and place reasonably convenient tr the 
parties involved. 

(5) The State Superintendent's review of the case shall be confined 
to the record of the original prdceeding. The hearing decision from 
the original proceeding shall be reversed only if the State Superin- 
tendent finds: 

(a) The hearing decision to be unlawful in substance or procedure, 
but procedure shall not be cause for reversal unless substantive 
rights of the appellant were prejudiced; or 

(b) The hearing decision is not supported by substantial evidence in 
the record. 

(6) The State Superintendent may ask for clarification of the evidence in 
the record, or may seek additional evidence to be presented if the 
State Superintendent feels the record to be inadequate. The State 
Superintendent may also ta^e notice of judicially cognizable facts, or 
genera , technical, oi- scientific facts within the field of Special 
chJ?? lu""" ^P.-^akirg a final order the State Superintendent 
Shall notify the parties of any materials so noticed and shall afford 
the parties an opportunity to contest the facts so noticed. 

(7) Wit^r. 30 days from the date on '.nich the petition for review is 
received, the State Superintendent shal? reverse or affirm the hearing 
decision. The State Superintendent may extend the time for issuing an 
order upon the request of a party or upon a showing of good and 
sufficient cause. A copy of the findings and order shall be sent by 
certified mail or delivered personally to each of the parties. Each 
party shall be notified of the right to appeal the order of the State 
Superintendent to the Court of Appeals under ORS 183.480. A copy of 
the order with all personally idrntifiable information deleted shall 
be filed with the State Advisory Council for Handicapped Children. 

(8) The State Superintendent may order time extensions beyond the periods 
set forth in this rule. 

Statutory Authority: ORS 343.055 and 343.175 
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